The George Washington 
Law Review 


VoLuME 14 APRIL, 1946 NuMBER 3 


THE ATTACK UPON DELIVERED PRICE 
SYSTEMS 
FRAZER F. HILDER* 


The battle cry of the Federal Trade Commission’s cur- 
rent war against the basing point system and other forms 
of delivered price marketing should: be “competition 
through confusion.” For while it is not intended to im- 
pute to the Commission any deliberate intention to cause 
bewilderment, it is a fact that the few court decisions on 
this subject have thoroughly confused industry and the 
legal profession’ as to the legality of various delivered 
price systems, and it seems safe to predict that if the Com- 
mission is ultimately successful in outlawing all delivered 
price systems the requirement that competition be “un- 
systematic” will produce a state of affairs which could 
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1A fair sample of the confessed inability of the bar to be certain in applying 
the antitrust laws to delivered price systems is found in some of the speeches 
at a special meeting of the Section on Food, Drug and Cosmetic Law of the 
N. Y. State Bar Association, in New York City, on Jan. 23, 1946. Speeches 
dealing directly or indirectly with delivered prices were made by Robert E. 
Freer, member of the F. T. C.; Walter B. Wooden, Asst. Chief Counsel of the 
F. T. C.; and by such recognized practitioners in the field of trade regulation 
law as Gilbert H. Montague, Parker McCollester, and Roger Hinds. These 
speeches have been printed by Commerce Clearing House in a pamphlet entitled 
RoBINSON-PATMAN Act SyMposIuM. Subsequent page references to this foot- 
note are to pages in the C. C. H. pamphlet. Although Mr. Wooden stated 
that the opinions in his paper are not necessarily those of the Commission, they 
closely parallel those in official documents. 


[ 397 } 





398 THE GEORGE WASHINGTON LAW REVIEW 


accurately be described as “competition through confu- 
sion.” 

To recognize confusion is the first step toward dispel- 
ling it. The object of this article is to analyze the prob- 
lems attendant upon delivered price systems in terms of 
basic principles, in the belief that clarification of the 
problems will indicate the answers to the legal questions 
which are not resolved by the decisions in the Glucose 
cases.” It has been thought desirable to deal directly and 
somewhat summarily with the position of the Federal 
Trade Commission in this matter, with a consequent omis- 
sion, except for some footnote reference, of most of the 
historical and background material. 

The initial stage of confusion is the Commission’s own 
presentation® of its case against delivered price systems. 
Its arguments avoid a straightforward presentation of 
the fundamental issues and are replete with pet phrases 
designed to create an atmosphere of illegality. 

Discernible beneath these arguments, however, are two 
inarticulate theories held with almost crusading fervor. 
The Commission appears fully convinced, first, that f.o.b.- 
factory pricing is an economic necessity, and second, that 
each of the various forms of delivered price systems is a 
one-way street to collusive price fixing. 

To achieve its objective of eliminating delivered price 
systems, the Commission relies on the legal implements 
of Section 2 (a) of the Clayton Act* and Section 5 of the 
Federal Trade Commission Act.’ If the Commission can 
persuade the courts that use by an individual seller of any 


2 See infra note 10. 

3 The Commission’s philosophy is set forth in its complaints and cease and 
desist orders in the proceedings involving delivered price systems (representa- 
tive cases listed infra note 6). The Commission’s general views on the basing 
point system are found in detail in the T. N. E. C. INvEstication or CoNcEN- 
TRATION OF Economic Power, Monograph No. 42, The Basing Point Problem 
(1941), and in the Commission’s Brief recently filed with the Seventh Circuit 
Court of Appeals in Aetna Portland Cement Co. v. F. T. C., No. 8360, Octo- 
ber Term, 1945. 

4 Federal Trade Commission Act § 5, 52 Stat. 1028 (1938), 15 U. S. C. § 45. 

5 Clayton Act §2, as amended by the Robinson-Patman Act, 49 Stat. 1526 
(1936), 15 U. S. C. §13. (Quoted infra note 36.) 
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delivered price system is unlawfully discriminatory, both 
theories will have been satisfied. 

But not depending on that approach alone, the Com- 
mission is charging that delivered price systems are being 
used collusively and such collusive action is an unfair 
method of competition. In this type of proceeding the 
aspect of proof of conspiracy has assumed major propor- 
tions, since the Commission appears to be seeking estab- 
lishment as a legal principle of its thinly veiled contention 
that the existence of identical delivered prices coupled 
with a delivered price system is conclusive evidence of a 
price fixing conspiracy. 

To appraise the Commission’s legal implements, it is 
necessary to examine the subsidiary ideas underlying the 
two theories, to compare those ideas with the enunciations 
of public policy in the statutes, and to see how far the 
courts have gone in accepting the Commission’s notions. 
This examination naturally divides itself into a study of 
two major questions. Does Section 2 (a) of the Clayton 
Act require f.o.b.-factory pricing? What do the antitrust 
laws require as to proof of unlawful conspiracy? Before 
these questions are discussed, however, there should be 
brief mention of a primary source of confusion in dis- 
cussions of this subject. 


I 


One great difficulty in considering the subject of deliv- 
ered price marketing is the common tendency to identify 
the basing point system and other delivered price systems*® 


6 The four principal forms of delivered-price marketing are designated herein 
by the following terms: 


a. Single basing point system—The buyer is quoted a price which is 
arrived at by adding two factors: the “base price” and the transportation 
charge from the “basing point” to the point of delivery, the base price being 
the price to buyers at the basing point. All sellers use the same basing 
point, regardless of whether shipment is made from that place. (This is 
the eens Plus” basing point system and is involved in the Glucose 
cases. 

b. Multiple basing point system—Two or more basing points are used. 
The price to a particular buyer is the lowest total of base price plus trans- 
portation charge from the basing point of such base price. However, all 
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too closely with the prices found where these systems are 


places of shipment may be, but usually are not, basing points; in an indus- 
try with 20 plants, there may be from 2 to 20 basing points. This is also 
referred to as “freight equalization system” when sellers announce an f.o.b.- 
factory price and state that freight will be equalized with the nearest 
competing sellers. 

c. Zone pricing system—The country is divided into a number of arbitrary 
geographic zones and the delivered price is the same to all buyers within a 
single zone but varies from zone to zone. (The parcel post rates are based 
on zones.) Customarily, variations in prices between zones are expressed 
in percentages. For example, there might be a system of five zones with 
a base price applying in zone one, the base price plus 5 percent in zone two, 
the base price plus 10 percent in zone three, etc. 

d. Universal delivered price—All buyers are charged the same price, no 
matter where delivery is made. (This is sometimes referred to as the 
“single zone system.” ) 

The term “basing point system” includes both the single and multiple 
basing point systems. The term “zone pricing system” is sometimes loosely 
used to include both what is referred to as the “multiple zone system” and 
the “single zone system” (universal delivered price). 

Most of the discussion in this article deals primarily with the basing point 
system, both because the court decisions to date have dealt with that system 
and also because the legal status of the basing point system is more com- 
plicated. 

The Commission is attacking all forms of delivered price marketing. The 
listing below of representative cases separates proceedings against indi- 
vidual sellers from proceedings against groups of sellers because different 
legal principles are involved. Where only one seller is concerned the issue 
is one of price discrimination which may reduce competition within the 
meaning of Section 2(a) of the Robinson-Patman Act, while if a group 
is involved the primary issue is whether they have created a combination 
in restraint of trade (in effect violation of the Sherman Act) which is an 
unfair method of competition within the meaning of Section 5 of the F. T. C. 
Act. Looking at it from the point of view of a completed case, in the 
cement industry proceeding (infra, p. 427) the Commission’s case and 
desist order, if sustained, will apply only to concerted action, and so far as 
the order is concerned the cement companies will be free to engage in the 
proscribed practices if such action is completely free of any taint of “planned 
common course of action.” On the other hand, in the Glucose cases (infra 
note 10) the companies are barred from entirely independent action. 

Where the same proceeding is listed under both headings, it indicates that 
the Commission has combined the two situations in a single case. In such 
a double-barreled complaint the Commission charges in Count I that a 
group of companies has conspired to restrain competition by agreeing to 
adopt a delivered price system, and in Count II that each of the companies 
is engaging in individual price discrimination by following that delivered 
price system. 

Representative proceedings of the Commission are: 


Cases against individual companies 


Single basing point system—In the Matter of U. S. Steel Corp., 
F. T. C. Dkt. No. 760 (The Pittsburgh Plus case), petition for re- 
view of cease and desist order pending in Third Circuit Court of 
Appeals; In the Matter of Corn Products Refining Co., F. T. C. Dkt. 
No. 3633, and In the Matter of A. E. Staley Mfg. Co. F. T. C. 
Dkt. No. 3803 (the Glucose cases), cease and desist orders affirmed, 
see infra note 10; In the Matter of Chain Institute, Inc., F. T. C. 
Dkt. No. 4878. 

Multiple basing point system—In the Matter of Rigid Steel Conduit 
Ass’n, F. T. C. Dkt. No. 4452, petition for review of cease and desist 
order pending in Seventh Circuit Court of Appeals; In the Matter 
of Chain Institute, Inc., F. T. C. Dkt. No, 4878, 
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used.’ In a particular instance, does the price result from 
the “system” (would that price be different if no “system” 
were used?), or is the “system” merely a convenient 
method* of computing a price which would be the same 
in any event? 

The Federal Trade Commission’s answer is that the 
system produces the price. Frequently, the Commission 
bases this answer on a contention that the system is a 
means of collusive price fixing.’ Introducing the element 


Zone pricing system—In the Matter of National Lead Co., F. T. C. 
Dkt. No. 5253. 

Universal delivered price system—See In the Matter of Chain Insti- 
tute, Inc., F. T. C. Dkt. No. 4878. While Count II of the complaint 
is not as specific with respect to the universal delivered price system 
as with respect to other systems, there is language in par. 6 which 
might support an order against this system. 


Cases against groups of companies 


Single basing point system—In the Matter of Cast Iron Soil Pipe 
Ass’n, F. T. C. Dkt. No. 3091; In the Matter of U. S. Maltsters 
Ass’n, F. T. C. Dkt. No. 3555, cease and desist order affirmed, see 
infra note 99; In the Matter of Chain Institute, Inc., F. T. C. Dkt. 
No. 4878. 

Multiple basing point system—In the Matter of Rigid Steel Conduit 
Ass’n, F. T. C. Dkt. No. 4452, petition for review of cease and desist 
order pending in Seventh Circuit Court of Appeals; In the Matter 
of American Refractories Institute, F. T. C. Dkt. No. 4900; In the 
Matter of Milk & Ice Cream Can Institute, F. T. C. Dkt. No. 4551, 
cease and desist order affirmed, see infra note 100; In the Matter 
of Chain Institute, Inc., F. T. C. Dkt. No. 4878. 

Zone pricing system—In the Matter of Allied Paper Mills, F. T. C. 
Dkt. No. 3760, petition for review of cease and desist order pending 
in Seventh Circuit Court of Appeals; In the Matter of Chain Insti- 
tute, Inc., F. T. C. Dkt. No. 4878; In the Matter of American Re- 
fractories Institute, F. T. C. Dkt. No. 4900; In the Matter of 
National Lead Co., F. T. C. Dkt. No. 5253. 

Universal delivered price system—In the Matter of Chain Institute, 
Inc., F. T. C. Dkt. No. 4878. 

7In the language of the economists, “Intelligent appreciation of the pricing 
problem in the steel industry has suffered from a failure of most commentators 
to distinguish between the basing point system as a medium or mere mechanism 
for the translation of policy into action and the economic roots of that primary 
policy itself.” Daugherty, de Chazeau and Stratton, Economics oF THE IRON 
AND STEEL INpustry (1937) p. 578. 

8 There has been a dispute over whether the proper term is “basing point 
system” or “basing point method” (see T.N.E.C. Monograph No. 42, supra 
note 3 at 92). But it is submitted that there is no significance in the words 
“system” and “systematic.” The Commission could have built up the same aura 
of disrepute by repeated use of the word “methodical.” The word “system” is 
used throughout this article, because it is believed that a lawful act is no less 
lawful if it is done “systematically.” 

® Answering the economists’ statement quoted supra note 7, the Commission 
states: “The same might be said of any price-fixing medium or mechanism and 
the economic roots of the desire to remove price competition. Even if the dis- 
tinction stated were tenable, legal concepts permit taking hold of any system 
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of collusive action, however, adds another note of confu- 
sion, since unless it is demonstrated that delivered price 
systems are never used except pursuant to conspiracy the 
accusation of collusive use tends to obscure the fact that 
it is the systems themselves which are under examination 
rather than how they may be used. 

But even when faced with a situation involving only a 
single seller, the Commission still answers that the system 
produces the price. Witness the Glucose cases,’® where 


‘as a medium or mere mechanism for the translation of policy into action’ if 
that policy be one of destroying price competition.” T.N.E.C. Monograph No. 
42, supra note 3 at 124. In the current cement proceeding the Commission 
takes the position that the multiple basing point system is “inherently collusive.” 
(F. T. C. Cement Brief, supra note 3 at 45.) In this case it is not charged 
that base prices are fixed by agreement but that an agreement to use the mul- 
tiple basing point system is unlawful: “It should be understood that it makes 
no difference in the results whether particular base prices are set by each base 
mill with or without direct collaboration and direct collusion with other base 
mills or with their other competitors. It is the method of pricing by formula 
that produces the identity of delivered price quotations. The vital question is 
the use of the formula method in combination and not whether any particular 
mg price may have been fixed by collusion at some particular figure.” (Jbid., 
p. 56.) 

10 Corn Products Refining Co. v. F. T. C., 324 U. S. 726, 65 Sup. Ct. 961 
os F. T. C. v. A. E. Staley Mfg. Co., 324 U. S. 746, 65 Sup. Ct. 971 
(1945). 

Corn Products Refining Co. has two plants for the manufacture of glucose 
(corn syrup), one in the Chicago area established in 1910, and the other at 
Kansas City, Mo., established in 1922. When the Kansas City plant began 
operation, the company continued its former pricing method of quoting all cus- 
tomers a delivered price computed by adding to the base price at Chicago the 
freight rate from Chicago to the location of the particular buyer, with the result 
that all buyers at any one place were charged the same price regardless of 
whether the shipment was from Chicago or Kansas City. 

The Supreme Court sustained the finding of the Commission that with respect 
to shipments from Kansas City there was price discrimination in violation of 
Section 2 (a) of the Clayton Act, stating, “Petitioners pricing system results 
inevitably in systematic price discriminations, since the prices they receive upon 
deliveries from Kansas City bear relation to factors other than actual cost of 
production or delivery.” It is pointed out that when shipments were made from 
Kansas City to places having a lower freight rate from Kansas City than from 
Chicago the delivered price included “phantom freight” (see infra note 22) to 
the extent of the difference in such freight rates, the opinion including a table 
showing, for shipments from Kansas City to 12 cities, the amounts of “phantom 
freight” and consequent variations in “mill net returns” (see infra note 48). 
Thus the price at Kansas City was 40 cents higher than at Chicago (the amount 
of the freight rate from Chicago to Kansas City) whereas purchasers at both 
places were equally near points of shipment, so that the 40 cents was said to 
represent “phantom freight.” 

The Court specifically rejected contentions that Section 2 (a) applies only to 
discrimination between buyers at the same delivery point, and that the legisla- 
tive history of the Robinson-Patman Act shows an intention not to make basing 
point systems illegal. 

The required effect on competition was found in the fact that the lower price 
at Chicago than at Kansas City gave a Chicago candy producer (glucose is a 
principal ingredient of low-priced candy) a competitive advantage over a Kansas 
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the Commission took this position and persuaded the Su- 
preme Court to follow its thinking. 

In the Staley case’ the charge was price discrimination 
in violation of Section 2 (a) of the Clayton Act, and the 
only defense considered in the Supreme Court opinion 
was the contention that prices had been lowered in good 
faith to meet competition.” In rejecting this defense the 
Court looked primarily at the “system” of setting prices 
and hardly at all at the prices themselves. Contrary to the 
company’s contention,” the Court found that the Staley 
Company’s Chicago price was “not only a delivered price 
at that place” but “also a basing-point price upon which 
all other delivered prices, including the price at Decatur, 
are computed by adding to the base price, freight from 
Chicago to the point of delivery.” “* 

If the “system” is put aside for a moment, what did the 
Staley Company do that was illegal? Its Decatur price 


City candy producer, it being found that candy makers in the two cities com- 
pete with each other, and that the discriminatory prices in other cities to which 
shipments are made from Kansas City lessen competition. 

The Staley Co. opened its plant at Decatur, IIl., in 1920, when competitors in 
Chicago were well established. This company soon adopted a policy of selling 
at the same delivered prices as its competitors. These prices were in fact equal 
to the Chicago price plus freight from Chicago to each destination. From these 
actual prices the Commission apparently inferred, since it is stated as a finding 
of fact, that Staley used a single basing point system with Chicago as the basing 
point. The opinion restates this finding with no discussion of Staley’s strongly- 
urged contention that there was no evidence in the record to support such a 
finding. 

The Supreme Court held that Staley had engaged in price discrimination, 
citing the Corn Products case as deciding that “price discriminations are neces- 
sarily involved where the basing point is distant from the point of production.” 
The Court further held that the Commission properly found no good faith 
lowering of prices to meet competition within the proviso of Section 2 (b) of 
the Act, finding both a lack of “good faith” because there had been no attempt 
to set up a non-discriminatory system and also no “lowering” of prices because 
of no showing that non-discriminatory prices would be higher than those found 
in effect. 

11F, T. C. v. A. E. Staley Mfg. Co., supra note 10. 

12 The defense was grounded on §2 (b) of the Clayton Act, quoted infra 
note 43. 

13 The Staley Co. contended that it had started with a local price in Decatur, 
that that price plus freight to destinations toward Chicago produced delivered 
prices higher than competitors’ prices, and that to meet such competition it had 
lowered those prices. (Staley Brief in Opp., p. 7.) The Commission labeled 
this contention a “supposed hypothesis” (F. T. C. Brief, p. 28). The Court, 
without discussing its reasons, adopted the Commission’s word “hypothesis.” 
Supra note 10 at 755. 

14 Jd, at p. 749. 
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was the highest that it could charge there and still make 
sales. The Chief Justice’s opinion implies that this was 
wrong.” But under what theory of law is it wrong for a 
company to seek the highest possible profit?** If Staley 
had merely found out that Corn Products was selling at 
$2.27 in Decatur and had quoted $2.27 as its Decatur 
price, and restricted its sales to Decatur, would that have 
been wrong? And then if Staley had wanted to sell in 
Chicago,” how could it make any sales in Chicago at more 
than $2.09 (Corn Products’ Chicago price)? Standing 
alone, these prices are perfectly legal. Then does it mat- 
ter whether they were computed by means of logarithms, 
quadratic equations or the basing point system? 
Similarly, under the facts in the Corn Products case” 
there was no discrimination prior to the opening of the 
Kansas City Plant. When that new plant began opera- 
tions, what obligation did the company have to set a price 
there substantially equal to its Chicago price—or at any 
other particular figure? The highest price that could be 


charged at Kansas City was the old price (Chicago price 
plus freight from Chicago to Kansas City). Thus seek- 
ing a profit becomes price discrimination under the cir- 
cumstance that the same company is selling the same 
product at another point of production. 


15 The opinion states that the proviso in Section 2 (b) “presupposes that the 
person charged with violating the Act would, by his normal, non-discriminatory 
pricing methods, have reached a price so high, that he could reduce it in order 
to meet the competitor’s equally low price.” Jd. at p. 754. Staley was con- 
demned on the ground that, “By adopting the price system of their competitors, 
respondents have succeeded in many instances in establishing an artificially high 
price and have thus secured the benefit of the high price levels of a competitor 
whose costs of delivery are greater.” Jd. at pp. 756-7. The only ground for 
contending that Staley’s Decatur price was artificially high is the fact that it 
could sell in Chicago for so much less and still make a profit. But isn’t it the 
essence of the free enterprise system that if an entrepreneur opens a new plant 
at a distance from his competitors he is entitled to take advantage of his loca- 
tion? Doesn’t the theory of free competition contemplate that if a plant at one 
location returns a large profit other producers will open additional plants at 
that place? 

16 This discussion excludes, of course, utilities and similar recognized mo- 
nopolies. 

17 As is shown later, the Commission’s real objection is to the Staley Co. 
selling in the Chicago area. This violates the Commission’s theory of natural 
areas of distribution. See infra p. 410. 

18 Corn Products Refining Co. v. F. T. C., supra note 10. 
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This confusion of prices with systems is further demon- 
strated in that part of the Staley opinion stating that Sec- 
tion 2 (b) “places emphasis on individual competitive 
situations, rather than upon a general system of competi- 
tion.” ** The discussion of the “startling conclusion” *° 
that Staley was contending that Section 2 (b) permits 
adoption of a competitor’s unlawfully discriminatory sys- 
tem raises a doubt that the Court was actually thinking 
in terms of individual prices.” 

The extent to which the Supreme Court has accepted 
the Commission’s distorted treatment of this subject is 
shown also in the Court’s inclusion in the Corn Products’ 
opinion of two of the Commission’s pet phrases, “phantom 
freight” * and “freight absorption.” * If the basing point 
system is regarded in its true character as merely a con- 
venient formula to calculate a price, there is no such thing 
as phantom freight. Phantom freight can exist only on the 
basis of an assumption that the non-basing point seller 
has a concealed local base price which is the same as the 
base price at the basing point.* If it be granted that he 
has a right to fix his base price at a figure equal to the 
basing point base price plus freight (if he announces such 
a base price he becomes a basing point seller, but since the 


19 324 U. S. at 753. 

20 [bid. 

21 It must be remembered that Corn Products’ system was held discriminatory 
only with respect to shipments from Kansas City, and when the Kansas City 
plant was shut down, its system was completely lawful. But the opinion refers 
to the relationship between Decatur and Chicago, which has no bearing on the 
adoption by Staley of an “unlawful” practice of Corn Products. 

22 When the actual freight rate from the point of shipments to the place of 
delivery is less than the freight rate from the basing point to the place of de- 
livery, the difference is designated “phantom freight.” Similarly, when shipment 
is by a mode of transportation cheaper than rail freight, the difference between 
the rail freight rate and the actual transportation cost is said to be “phantom 
freight.” 

23 When the actual freight rate from the point of shipment to the place of 
delivery is more than the freight rate from the basing point to the place of 
delivery, there is said to be “freight absorption” in the amount of the difference. 
After injecting the term “freight absorption” into practically every document 
dealing with delivered price systems which it has put out for a number of years, 
the Commission has now decided that the term is a “misnomer,” saying, “It is 
really nothing but the shrinkage of mill net realized prices to offset the freight 
advantage of the basing point mill.” F. T. C. Cement Brief, supra note 3 at 65. 

24 This assumption seems to be implicit in most of the Commission’s argu- 
ments. It is openly stated in the Commission’s Brief in the Staley case, p. 20. 
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price is the same the matter of such announcement seems 
immaterial*) all phantom freight disappears” and the 
only question of price discrimination arises through 
“freight absorption.” 

Now freight absorption is nothing more than a bogey- 
word intended to impute wickedness to the still-lawful 
practice of meeting a competitor’s price in order to in- 
crease sales volume. The Commission has attempted to 
separate freight absorption from meeting competition.” 
It speaks of “systematic freight absorption”” as if that 
were something indulged in for its own sake,” whereas 
as a matter of common sense no seller would absorb 
freight except where necessary to meet a competitor’s 
otherwise lower price. 


25 The language of the Staley opinion, if read literally, has the effect of over- 
emphasizing the distinction between the single and multiple basing point systems. 
Woulc the fact that certain sellers chose to announce base prices at their plants 
(although at the same figure as if they were non-basing point sellers) show 
that they had “attempted to establish their own non-discriminatory system, and 
then reduced their price when necessary to meet competition”? Does the an- 
nouncement of such a base constitute a “normal, non-discriminatory pricing 
method” because within the area governed by that base the multiple basing 
point system outwardly gives “purchasers, who have the natural advantage of 
proximity to its plant, the price advantage which they are entitled to expect 
over purchasers at a distance,” even though the actual prices would be the same 
at each place under either system? 


26 Except, of course, whatever “phantom freight” may result from shipping 
by a means cheaper than rail freight. 

27 See F. T. C. Cement Brief, supra note 3 at 65. 

28 Jd. at p. 198. 


29 Evidently believing that the Staley case permits it to find lack of good 
faith wherever there is “systematic freight absorption,” in its Cement Brief 
(supra note 3) the Commission does not seriously discuss the possible applica- 
tion of the 2 (b) proviso. After describing the relationship between differences 
in delivered prices and differences in delivery costs, the Brief (p. 202) states: 


“So it is beyond controversy that petitioners’ use of the basing point sys- 
tem itself prevents their base mills in many cases and their non-base mills 
in all cases from making due allowance in their delivered prices for differ- 
ences in their respective costs of delivery and this is its purpose. The final 
and unassailable fact is that whenever a difference in delivered prices does 
not make due allowance for differences in cost of delivery, there is a dis- 
crimination in the delivered prices which produces a corresponding dis- 
crimination in mill nets. 

“As a matter of fact petitioners have no defense to the discrimination in 
their delivered prices as shown above, except the tenuous one that it is 
‘in good faith to meet an equally low price of a competitor’ under Sec- 
tion 2 (b). This is their familiar fetish of ‘meeting competition, with its 
equally familiar ‘sheer bunk and hypocrisy.’” 
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There is some reason to suppose that the Commission is 
trying to stretch the Court’s language in the Staley case* 
into a judicial repeal of the proviso in Section 2 (b) of 
the Clayton Act. For despite the Commission’s weak 
protests of no such intention,” reasonable enforcement of 
this proviso by the courts will thwart the Commission’s 
avowed desire to require f.o.b.-factory pricing. 

By permitting the Commission’s mixing-up of prices 
and systems to go uncorrected, the Supreme Court missed 
an opportunity for signal clarification of the law as to 
pricing methods. The uncertain interpretation of the 
opinions in the Glucose cases imposes practical hardships 
on businessmen attempting to meet competitors’ prices. 
If a “system” is used as a convenient method of comput- 
ing competitors’ prices, the Commission has encourage- 
ment for finding absence of good faith. This practical 
difficulty increases if it is a question of potential rather 
than actual competition that is to be met.” 


30 See F. T. C. Cement Brief, supra note 3 at 199-200. 

31 The Commission has attempted to refute the charge that it advocates 
uniform f.o.b.-factory pricing: “The amended Act now safeguards the right of 
a seller to discriminate in price in good faith to meet an equally low price of a 
competitor, but he has the burden of proof on that question. This right is 
guaranteed by statute and could not be curtailed by any mandate or order of 
the Commission. The Commission has never proposed that this right be dis- 
turbed by amendment of the statute. The right of self defense against competi- 
tive price attacks is as vital in a competitive economy as the right of self defense 
against personal attack.” T.N.E.C. Monograph No. 42, supra note 3 at 139. 
See also F. T. C. Cement Brief, supra note 3 at 120-121. The suggestion is 
that factory prices can be lowered in specific instances to meet a competitor’s 
lower price. This would seem to mean that a New York producer could lower 
his factory price to a St. Louis buyer by the amount necessary to eliminate the 
attractiveness of a Chicago producer because of the difference in distances from 
the two shipping points to St. Louis. If this were done, the general effect 
would seem to be the same as under a basing point system. The St. Louis 
buyer would be faced with identical prices. If he chose the New York product, 
there would be the same cross-hauling to which the Commission objects. But 
the Commission seems to think this practice would not be practicable because 
of buyer resistance (F. T. C. Cement Brief, supra note 3 at 121). 

32 Suppose Staley finds a prospective customer in a town near Chicago where 
there previously had been no sales of glucose. Must Staley first quote a Decatur 
price plus freight from Decatur, and then be permitted to lower this price only 
after the prospective customer has obtained a lower quotation from a Chicago 
concern? And if this same customer had a second requirement, would Staley 
be barred from originally quoting the lower price which the Chicago competitor 
had previously quoted? Literal application of much of the language in the 
Staley opinion would produce that result. 
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II 


Let us first consider the economic theory that all** goods 
should be sold on an f.o.b.-factory price basis. And let us 
consider it apart from any contentions that delivered price 
systems facilitate collusive price fixing.” 

There is no intention here to argue that there is any- 
thing economically unsound about selling at f.o.b.-factory 
prices. The point at issue is whether the Federal Trade 
Commission has authority to require® industry to follow 
this method of pricing. More specifically, the question is 
whether use of delivered price systems results in “dis- 
crimination in price” within the meaning of Section 2 (a) 
of the Clayton Act.** An adequate answer to that ques- 


88 The Commission apparently makes an inconsequential exception in the case 
of “specialty” products. See Wooden, supra note 1 at 81. 

34 Discussion of charges of group use of delivered price systems begins infra 

. 418. 


85 One fundamental concept of the capitalistic system is that management has 
a freedom of choice concerning all aspects of the enterprise—whether to stay 
in business or liquidate, how much to produce, how many employees to hire, 
what prices to charge, etc. Government regulation is constantly decreasing the 
scope of this freedom of choice. Here the question is the existence of freedom 
of choice with respect to a system of pricing. Is management free to choose 
whether to sell on an f.o.b.-factory basis, universal delivered price basis, or a 
system of delivered prices which reflect differences in transportation cost except 
that some prices are lowered to meet competitors’ prices? 

36“Tt shall be unlawful for any person engaged in commerce, in the course 
of such commerce, either directly or indirectly, to discriminate in price between 
different purchasers of commodities of like grade and quality, where either or 
any of the purchases involved in such discrimination are in commerce, where 
such commodities are sold for use, consumption, or resale within the United 
States or any Territory thereof or the District of Columbia or any insular pos- 
session or other place under the jurisdiction of the United States, and where 
the effect of such discrimination may be substaniially to lessen competition or 
tend to create a monopoly in any line of commerce, or to injure, destroy, or 
prevent competition with any person who either grants or knowingly receives 
the benefit of such discrimination, or with customers of either of them: Pro- 
vided, That nothing herein contained shall prevent differentials which make 
only due allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such commoditiés 
are to such purchasers sold or delivered: Provided, however, That the Federal 
Trade Commission may, after due investigation and hearing to all interested 
parties, fix and establish quantity limits, and revise the same as it finds neces- 
sary, as to particular commodities or classes of commodities, where it finds that 
available purchasers in greater quantities are so few as to render differentials 
on account thereof unjustly discriminatory or promotive of monopoly in any 
line of commerce; and the foregoing shall then not be construed to permit 
differentials based on differences in quantities greater than those so fixed and 
established: And provided further, That nothing herein contained shall prevent 
persons engaged in selling goods, wares, or merchandise in commerce from 
selecting their own customers in bona fide transactions and not in restraint of 
trade: And provided further, That nothing herein contained shall prevent price 





DELIVERED PRICE SYSTEMS 409 


tion requires a brief study of (a) the reasons why the 
Commission regards f.o.b.-factory pricing as desirable, 
(b) the extent to which Congress has accepted that reason- 
ing, and (c) the arguments of the Commission in support 
of its contention that delivered price systems are discrim- 
inatory. 

The purpose of requiring f.o.b.-factory prices is to pre- 
vent identical delivered prices.” A number of evils are 
said to flow from identical delivered prices. Most of these 
alleged evils ultimately take the form of higher costs to 
consumers.** 

The Federal Trade Commission was not created to 
lower prices.*° The purpose of the Commission was, and 
is, to foster competition by eliminating unfair methods of 
competition.*” The competitive system contemplates that 
the seller will get as much as he can and that the buyer 
will pay no more than he has to; within this framework 
the forces of supply and demand determine the actual 
prices. Therefore, a business practice is not an unfair 


method of competition solely because it enables sellers to 


changes from time to time where in response to changing conditions affecting 
the market for or the marketability of the goods concerned, such as but not 
limited to actual or imminent deterioration of perishable goods, obsolescence of 
seasonal goods, distress sales under court process, or sales in good faith in 
osc eis of business in the goods concerned.” 49 Stat. 1526 (1936), 15 

. me SI 

87“This report deals with the basing-point system as the method for estab- 
lishing the identical delivered prices found in the steel industry. It should be 
made clear that the objective of this examination is not to find some other 
mechanism for producing the same effect, but to consider the effects of identical 
delivered prices, whether derived from the use of a basing-point formula, or 
by any other method.” T.N.E.C. Monograph No. 42, supra note 3 at 1. 

38 “To summarize the effects which we have reason to believe follow from 
the system of identical delivered prices: The wastes of cross-hauling and of 
excess capacity and high capital overhead are saddled on the consumer as if 
they were legitimate costs. Under the guise of freight costs, buyers located at 
a distance from a basing point even though they purchase from a mill in their 
own city are charged what amounts to a penalty.” /d. at p. 4. 

39 While the Wheeler-Lea Act amendment did change the original concept of 
the Commission’s function, this change is not germane to a consideration of 
delivered price systems. The Commission has charged that concerted use of de- 
livered price systems constitutes “unfair and deceptive acts and practices” 
(e.g., In the Matter of Chain Institute, Inc. F. T. C. Dkt. No. 4878) but 
this does not appear to add much. See Gaskill, THe REGULATION oF COMPETI- 
TION (1936) pp. 15-59. 

40 The Clayton Act supplements the general provision of §5 of the Federal 


Trade Commission Act by prohibiting specified practices. Freer, supra note 1 
at 8. 
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receive higher prices. Similarly, if removing a particular 
method of unfair competition should enable sellers to 
raise prices, that would be no proper concern of the Com- 
mission. —The Commission has no legitimate interest in 
whether prices are high or low; its function is to permit 
prices to be determined by competition. 

To meet this, the Commission contends that f.o.b.- 
factory pricing is necessary for maintenance of fair com- 
petition.” F.o.b.-factory pricing means confining each 
seller to the area surrounding his plant. It means that at 
every delivery point—except where there are two or more 
producers at a single place, in which case they would 
share a distribution area, and except for the ring of points 
around each factory which are equidistant (costwise) 
from other factories—one seller would quote a lower 
price than all other sellers. It means that none of those 
other sellers can enter that one seller’s territory by means 
of special price concessions to meet that one seller’s lower 
prices.” 


Without attempting to consider whether this proposed 


41 “The prevention of identical delivered prices for steel is, in the Commis- 
sion’s opinion, necessary for the restoration of competitive conditions. This in- 
volves the necessity for the elimination of the basing-point system, since the 
purpose and effect of that system is to prevent price competition. It will also 
be necessary to prohibit any variation or substitute for the basing-point system, 
the effect of which is to establish identical delivered prices.” T.N.E.C. Mono- 
graph No, 42, supra note 3 at 8. 

“The open f.o.b. mill price system is essential, in the Commission’s opinion, 
for the maintenance of fair competition in steel. To fulfill this purpose, how- 
ever, there must be no obligation to maintain any announced price for any time 
whatsoever. Further detailed regulations required for the protection of any 
open market need not be listed at length in this preliminary discussion.” Jd. 
at p. 9. 

Although this monograph deals specifically with the steel industry, proceed- 
ings by the Commission against other industries show that a number of other 
industries are considered by the Commission as being governed by the same 
principles. 

42 A single seller could expand his area of distribution by reducing his factory 
price. If all competitors made an equal cut, each would still control the same 
area. Just as under these circumstances one seller can exclude another seller 
from a place at which the first seller’s factory price plus freight is less than 
the second seller’s average cost of production plus freight, so under the multiple 
basing point system one seller can exclude another seller from a place at which 
the first seller’s delivered price is less than the second seller’s incremental cost 
of production plus freight. The probability of prices in a given industry react- 
ing in the same manner under the alternative systems is an economic question 
which has no place in this article. 
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state of affairs would be desirable or undesirable, it is 
clear that Congress has not adopted it as a policy. Sec- 
tion 2 (b) of the Clayton Act** permits invasion of an- 
other’s market. This part of the statute is directly contrary 
to the theory of f.o.b.-factory pricing, for if a factory 
price could be reduced in every specific instance so that 
the reduced factory price plus transportation cost equalled 
a competitor’s lower price the result would be no differ- 
ent from identical delivered prices and all the attributed 
evils of identical delivered prices would be present.“ 
This being so, it would seem that the proper course for 
the Commission would have been to suggest to Congress 
the desirability of outlawing identical delivered prices, 
and in the meantime to attack use of delivered price sys- 
tems only when faced with evidence of collusion. The 
Commission tried this and failed.** Refusing to accept the 
legislative decision and contending that delivered price 
systems are the substance rather than the form of identical 


delivered prices, the Commission is proceeding against 


#8 “Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, 
the burden of rebutting the prima-facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination: Provided, however, That nothing 
herein contained shall prevent a seller rebutting the prima-facie case thus made 
by showing that his lower price or the furnishing of services or facilities to 
any purchaser or purchasers was made in good faith to meet an equally low 
price of a competitor, or the services or facilities furnished by a competitor.” 
49 Stat. 1526 (1936), 15 U. S. C. $13. 

44 See supra note 31. 


45 The Commission has recommended legislation directly prohibiting the bas- 
ing point system. T.N.E.C. Monograph No. 42, supra note 3 at 140. One of 
the bills (H. R. 8842, 74th Cong.) which eventually led to the Robinson-Patman 
Act at one time contained the following definition of “price”: 

“(5) That the word ‘price’ as used in this section 2, shall be construed 
to mean the amount received by the vendor after deducting actual freight 
or costs of other transportation, if any, allowed or defrayed by the vendor.” 

This section is not included in the Act. While this bill was under considera- 
tion there was pending in Congress another bill (S. 4055, 74th Cong.) which 
even more clearly would have outlawed the basing point system and which was 
not passed. The failure of these two proposals, and various statements during 
debate of the Robinson-Patman Act provisions, led many persons to believe 
that Congress had specifically intended that bona-fide basing point systems 
should not be made unlawful by the Robinson-Patman Act. The error in so 
believing was demonstrated in Corn Products Refining Co. v. F. T. C., supra 
note 10. 

2 
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individual use of delivered price systems on the theory 
that they are discriminatory under Section 2 (a) of the 
Clayton Act. In view of the considerable success enjoyed 
by the Commission in its first and only court test,“ it is 
necessary to examine what the Supreme Court has de- 
cided. 

The opinions in the Glucose cases deal only with the 
single basing point system. It is specifically pointed out 
that the status of the multiple basing point system under 
the Clayton Act is not decided.“ However, since the 
Commission’s arguments against all delivered price sys- 
tems are generally the same, it is valuable to consider the 
extent to which these arguments were accepted by the 
Supreme Court in the Glucose cases. 

The contention that use of a delivered price system re- 
sults in discrimination in price is based on three specific 
arguments. Although these three arguments all mean the 
same thing, each has a slightly different foundation and 
each has just enough reason to it to lead to acceptance 


without careful analysis. These arguments are: 


9948 


1. Difference in “mill net returns”* are indicators of 
price discrimination.” 

2. Any failure of a delivered price to make due allow- 
ance for actual differences in cost of delivery constitutes 
price discrimination.” 

3. Each buyer has a right to a lower delivered price 
than all other buyers situated more distant from the sell- 
er’s factory.” 

The origin of the first two arguments throws some light 
on their invalidity. 


46 The Glucose cases, supra note 10. 

47 324 U. S. at 735. 

48 The “mill net return” is the amount realized by the seller after transporta- 
tion charges paid by him are deducted from the price paid by the buyer. 

49 T.N.E.C. Monograph No. 42, supra note 3 at 116; F. T. C. Cement Brief, 
supra note 3 at 198. 

50 F. T. C. Cement Brief, supra note 3 at 197-202; Wooden, supra note 1 at 78. 

51 See Wooden, supra note 1 at 79; In the Matter of Chain Institute, Inc., 
F. T. C. Dkt. No. 4878, complaint, Count II, par. 6 
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The “mill net returns” argument is an attempt to define 
“price” in the way that was rejected by Congress” in pass- 
ing the Robinson-Patman Act. 

The whole theory of “mill net return” as delivered 
price minus delivery costs is unrealistic.” To segregate 
one cost factor for purposes of showing price discrimina- 
tion is quite different from segregating one cost factor to 
justify price differences. The “return” to a manufacturer 
could also be arrived at by deducting labor costs. If for 
one reason or another direct labor costs are different in 
the filling of two competitors’ orders for the same article, 
is there price discrimination if the two prices do not vary 
by an amount necessary to give the manufacturer the same 
“return” after deducting the costs of the direct labor? 

The “mill net returns” argument cannot stand on its 
own feet. It amounts only to saying that delivered prices 
must make “due allowance” for differences in delivery 
costs. 


The “due allowance” argument is an attempt to distort 
in two ways the language of the first proviso of Section 
2 (a) of the Clayton Act, which reads as follows: 


. . . Provided, That nothing herein contained shall prevent 
differentials which make only due allowance for differences in the 
cost of manufacture, sale, or delivery resulting from the differing 
methods or quantities in which such commodities are to such 
purchasers sold or delivered: .. . 


In the first place, this proviso is for the benefit of sell- 
ers, providing a defense against charges of discrimina- 
tion. To use this language any other way, to say that the 
proviso is a standard™ for applying the term “discrim- 


52 See supra note 45. 

58 For a detailed development of this point, see Hinds, supra note 1 at 86-88. 

54 At one time it was proposed that the Section 2 (a) proviso read, “That 
nothing herein contained shall prevent or require differentials which make only 
due allowance” etc. (emphasis supplied). The words “or require” were elim- 
inated in conference with the following explanation: “A minor change is the 
elimination as unnecessary as the words ‘or require’ in the House bill after the 
word ‘prevent.’ ”’ (Emphasis supplied.) See C. C. H. TrapE RecuLATION SErv- 
IcE, 9th ed., par. 2212.353. Regarding the stricken words as unnecessary cer- 
tainly implies that the proviso was intended to have no different effect after 
elimination of these words, and indicates a legislative intent contrary to the 
theory of the Commission. 
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inate in price” so that it has a double effect and failure to 
make due allowance equals price discrimination, is so ob- 
viously contrary to the wording of the statute as to require 
no further discussion. 

In the second place, the Commission’s argument ignores 
the qualifying phrase, “resulting from the differing meth- 
ods or quantities in which such commodities are to such 
purchasers sold or delivered.” A difference in distance is 
not a difference in “method” of delivery. Since the “due 
allowance” argument is used most frequently where there 
are no differing methods of delivery, the inapplicability 
of the term “due allowance” is apparent. 

The Commission’s argument is applied not only to de- 
liveries by the same method to different places but also 
to deliveries by different methods to the same place or to 
different places.” This would preclude a seller from an- 
nouncing delivered prices based on rail freight unless he 
made individual adjustments each time shipment was by 
other means. This is merely a single instead of a double 
distortion of the statutory language.” 

The final absurdity of the “due allowance” argument 
is demonstrated by applying it to other costs than delivery. 
If due allowance must be made for differences in costs 
of delivery, then due allowance must be made for differ- 
ences in costs of manufacture and costs of sale. The three 
words are given equal emphasis in the statute. This prop- 
osition is so ridiculous as to fall of its own weight. 

The effect of making due allowance for differences in 
delivery costs, so that mill net returns are equal on all 
sales, is to give a price advantage to buyers closest to the 
factory. But the argument that buyers have a right to 
price advantage based on location, so that there must be 
“due allowance” and equal mill net returns, is a conclu- 
sion which lacks support. It is just as easy to argue that 


55 Wooden, supra note 1 at 81. 

56 The statute obviously permits a price differential based on differences in 
rates of different modes of delivery, since this is a “resulting” difference. But 
the proviso fails to require such “due allowance.” 
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competition would be fostered if buyers were not penal- 
ized by location at a distance from the factory.” 

These three arguments put forth by the Commission to 
prove that the Clayton Act requires delivered price sys- 
tems* to be equivalent to f.o.b.-factory pricing are valid 
only if a universal delivered price system amounts to “dis- 
crimination in price” within the meaning of Section 2 (a) 
of the Act, since a universal delivered price system does 
not make due allowance for different delivery costs, does 
not produce equal mill net returns and does not give a 
price advantage to buyers close to the factory. That the 
statute does not have this effect” is recognized by the Su- 
preme Court in its opinions in both the Glucose cases.” 
The Court could hardly have indicated more clearly its 
view" that Section 2 (a) has no application to the uni- 
versal delivered price system. 

Although the Supreme Court thus implicitly rejected 
the Commission’s arguments, these arguments are used by 


the Chief Justice in the Glucose opinions to support the 
conclusion that the single basing point system is illegal 
when used by non-basing point shippers. The “due allow- 
ance” proviso is quoted divorced from the “resulting” 


57 A possible result of requiring delivered prices to reflect differences in trans- 
portation costs would be to increase the concentration of industry. Since most 
fabricated articles are relatively cheaper to transport than the raw materials or 
semi-finished items which go into them, this would force steel fabricators close 
to the steel mills, for example. Where the converse is true, fabricators nat- 
urally tend to establish plants in localities where there is any sizeable demand. 

58 The Commission does not contend, of course, that delivered prices as such 
are unlawful. See F. T. C. Cement Brief, supra note 3 at 303. 

59 See Hinds, supra note 1 at 84-85. 

60 “We think this legislative history indicates only that Congress was unwill- 
ing to require f.o.b. factory pricing, and thus to make all uniform delivered 
price systems and all basing point systems illegal per se. On the contrary we 
think that it left the legality of such systems to be determined accordingly as 
they might be within the reach of §2 (a), as enacted, and its more restricted 
prohibitions of discriminations in delivered prices.” Corn Products Refining 
Co. v. F. T. C., supra note 10 at 737. 

“But it does not follow that respondents may never absorb freight when their 
factory price plus actual freight is higher than their competitors’ price, or that 
sellers, by so doing, may not maintain a uniform delivered price at all points 
of delivery, for in that event there is no discrimination in price.” F, T. C. v. 
A. E. Staley Mfg. Co., supra note 10 at 757. 

61 While the language to this effect in the Staley opinion has been belittled 
as dictum (see Wooden, supra note 1 at 79), it appears to be a fairly reliable 
index of the Supreme Court’s thinking. 
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qualification, and is applied although no differing meth- 
ods of delivery are involved.” Variations in mill net re- 
turn are pointed out, apparently to show failure to make 
“due allowance.”** A “non-discriminatory” pricing sys- 
tem is said to give nearby purchasers, “who have the 
natural advantage of proximity to its plant, the price ad- 
vantages which they are entitled to expect over purchasers 
at a distance.” 

These opinions would have provided a better guide for 
future conduct if, instead of supporting the holding by 
using the Commission’s arguments, they had applied the 
factual situation to the meaning of “discriminate in price” 
as revealed by a fundamental analysis of the phrase. It 
would appear that to the Court it means a difference in 
price to competitors without a reasonable basis for that 
difference. The Court evidently found the differences 
between the delivered prices on Corn Products’ shipments 
from Kansas City to have no reasonable explanation, since 
these differences did not reflect differences in freight rates 
from Kansas City. To make this finding it is not neces- 
sary to consider mill net returns. The reference to mill 
net returns in this case where there were differences in 
delivered prices is confusing, since where there are no 
differences in delivered prices (universal delivered price 
system) there are even greater variations in mill net re- 
turns. 

It must be remembered that the statutory term “dis- 
criminate in price” is not defined in the statute or by its 
legislative history.” It seems to be established at this time 
that “price” means the amount paid by the purchaser” 
rather than a form of net realization by the seller and 
that there is no discrimination without a difference in 
price.” The difficult problem is drawing the line between 


62 324 U. S. at 732. 

63 Jd. at 733. 

64 Td. at 757. 

65 See McCollester, supra note 1 at 24-26, 
66 See supra note 

67 [bid, 
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price differentials that constitute discrimination and those 
that do not. 

The Corn Products opinion indicates a view on the part 
of the Supreme Court that a price differential is not dis- 
criminatory if it is based on any type of difference in costs 
reasonably attributable to the particular sales being com- 
pared. Under this view, delivered prices which are 
equivalent to f.o.b.-factory pricing in that they make “due 
allowance” for differences in delivery costs are not dis- 
criminatory. This seems a reasonable interpretation of 
the statute and to this extent there should be no quarrel 
with the Commission’s “due allowance” argument. But 
it does not follow that the converse is true. In fact, little 
meaning attaches to the Commission’s converse proposi- 
tion that “there is always discrimination when due allow- 
ance is not made.” There are three general types of 
failure to make “due allowance”—one is where there is 
a universal delivered price;“ the second is those instances 
under a basing point system where specific prices are 
lower than the combination of factory price plus freight 
in order to meet a competitor’s price; and the third is 
the arbitrary price differentials between zones under a 
zone pricing system. Since a universal delivered price 
system is not discriminatory and since the Supreme Court 
seems to feel that Section 2 (b) of the Clayton Act pro- 
vides a substantive’ authorization for freight absorption 
to meet competitors’ prices, the area of practical applica- 


68 Consider price differentials which make exact due allowance for differences 
in the cost of delivery by the same method of delivery. Since the proviso in 
Section 2 (a) applies only where there are differing methods of delivery, it 
would have been possible to hold that such price differentials are discriminatory 
in violation of the statute. The Supreme Court apparently has not so construed 
the Act. 

69 Wooden, supra note 1 at 78. 

70 This applies also to the uniform prices within a single zone under the zone 
pricing system. 

71 This applies to both the single and multiple basing point systems. The 
term “factory price” means the actual price at the seller’s plant, whether or 
not it is a basing point. 

72 C. v. A. E. Staley Mfg. Co., supra note 10 at 759. 

This interpretation of the Court’s language is well explained by McCollester, 
supra note 1 at 28-29, 
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tion of the Commission’s contention is so small as to dem- 
onstrate its fallacy. 

All this indicates that in deciding the Glucose cases the 
Supreme Court was much more concerned with the form 
of delivered prices than with the substance of the prices 
themselves. The opinions provide some reason to believe 
that a different result might be reached by the Court in 
a case where a “system” is not used or is well camouflaged, 
even though the actual prices correspond to prices that 
would be arrived at by using the “system” as a formula 
for computation.” 

Thus the Clayton Act may prove to be not such a pow- 
erful weapon against identical delivered prices as the 
Commission would desire. But the Commission has an- 
other gun in its arsenal. It is attempting to require f.o.b.- 
factory pricing and eliminate identical delivered prices 
by advancing its contention that identical delivered prices 
are inextricably connected with collusive price fixing. 


III 


In considering the relationship of identical delivered 
prices to price fixing agreements, it is necessary to keep in 
mind two fundamental propositions: (a) Identical deliv- 
ered prices fixed by agreement are unlawful.” (b) Iden- 
tical delivered prices determined by independent action 
and not by agreement are lawful.” Thus in a particular 
instance there must be an answer to the question whether 
the identical prices results from agreement or from inde- 
pendent action. It is evading the issue to say that the 
existence of the identical prices is evidence of an agree- 


73 The Staley case may be said to be an example of insufficient camouflage. 
On the other hand, if the Commission is to have unlimited power to “find” a 
system from no more evidence than existence of prices which could have been 
computed by a system, the conclusion stated above may prove to be incorrect. 

74 United States v. Trenton Potteries Co., 273 U. S. 392, 47 Sup. Ct. 377, 
71 L. ed. 700 (1927). 


75 That identical prices are often charged by competitors not by agreement 
but independently as “a matter of business judgment and prudence” is recog- 
nized in United States v. Standard Oil Co. of N. J., 47 F. (2d) 288, 316-17 
(D. C. E, D, Mo. 1931), 
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ment—that is, unless it is an economic fact that identical 
prices can never result from independent action, or unless 
it is an historical fact that they very seldom do so result. 

For this reason respondents in a number of Federal 
Trade Commission proceedings” have introduced the tes- 
timony of economists to the effect that in the case of 
“standardized” or “homogenous” products” there is a 
natural tendency toward uniformity of delivered prices. 
While the Supreme Court has accepted this as an eco- 
nomic principle,” the Commission has never been con- 
vinced. 

The Commission’s view is that delivered price systems 
are intended to eliminate “price competition.” If this 
means no more than to achieve identity of prices at a 
given place it is conceded, since a major reason for using 
delivered price systems is that they provide a convenient 
method of meeting a competitor’s price. But the Com- 
mission does not seem to have intended so to limit its 
meaning. The Commission may be implying that where 
delivered price systems are used the particular identical 
price at a given place is fixed by agreement; in other 
words, that base prices are not freely set on a competitive 
basis.” Of course, this is possible, and that it has occurred 
in some cases appears to have been admitted,” but this 
abstract possibility and these specific admissions do not 
form a proper basis for the generality that identical deliv- 


76 In the Matter of Cement Institute, F. T. C. Dkt. No. 3167; In the Matter 
of United States Maltsters Ass’n, F. T. C. Dkt. No. 3555; In the Matter of 
Rigid Steel Conduit Ass’n, F. T. C. Dkt. No. 4452, and others. 

77 This refers to any product the quality of which is substantially the same 
as made by all producers, so that no seller can use quality as a selling argument. 

78 Cement Manufacturers Protective Ass’n v. United States, 268 U. S. 588, 
45 Sup. Ct. 586, 69 L. ed. 1104 (1925). 

79“The [basing point] system appears to be designed not as a means of 
computing actual delivered costs, but of assuring the absence of price competi- 
tion at any point of delivery.” T.N.E.C. Monograph No. 42, supra note 3 at 2. 

80 See T.N.E.C. Monograph No. 42, supra note 3 at 98. 

81 F.g., In the Matter of United Fence Manufacturers Ass’n, F. T. C. Dkt. 
No. 3305, where respondents did not contest the proceedings, and such cases as 
In the Matter of Salt Producers Ass’n, F. T. C. Dkt. No. 4320, and In the 
Matter of Wire Rope & Strand Manufacturers Ass’n, F. T. C. Dkt. No. 4443, 
where court review was sought not of the finding of a price-fixing agreement 
but of the terms of the cease and desist order. 





420 THE GEORGE WASHINGTON LAW REVIEW 


ered prices spell price fixing. For instance, identical 
prices might result from price leadership,” which has 
been held to be not unlawful in and of itself.* 
Agreed-upon base prices are only a small part, however, 
of what the Commission means by “elimination of price 
competition.” What should be painstakingly considered 
by the courts is the Commission’s position, as revealed in 
its proceeding™ against the cement industry, first, that the 
nature of the basing point system is such that it is never 
used except for the purpose of collaborating with other 
sellers,’ and second, that an agreement to use a basing 


point system is “tampering with price structures” and 
therefore constitutes “price fixing” as that term is ex- 
plained in the Socony-Vacuum case® and so is unlawful 
per se.” 


82 The Commission apparently objects to price leadership in connection with 
use of delivered price systems. See T.N.E.C. Monograph No. 42, supra note 3 
at 105, and In the Matter of Chain Institute, Inc., F. T. C. Dkt. No. 4878, 
Complaint, Count I, par. 5 (g). 

83 United States v. International Harvester Co., 274 U. S. 693, 47 Sup. Ct. 
748, a] L. ed. 1302 (1927) ; United States v. Standard Oil Co. of N. J., supra 
note /d. 

84In the Matter of Cement Institute, Inc., F. T. C. Dkt. No. 3167. 

85 F. T. C. Cement Brief, supra note 3 at 87-123. 

86 United States vy. Socony-Vacuum Oil Co., 310 U. S. 150, 60 Sup. Ct. 811, 
84 L. ed. 1129 (1940). 

87 In its Brief, supra note 3 at 30, the Commission relies on the Socony- 
Vacuum case for the following proposition of law: “Price fixing includes more 
than the mere establishment of uniform prices. ‘Any combination which tampers 
with price structures is engaged in unlawful activity.’ Prices are fixed in con- 
templation of law ‘if the prices paid or charged are to be at a certain level or 
on ascending or descending scales’ or if ‘by various formule they are related 
to the market prices.’ ‘The machinery employed by a combination for price 
fixing is immaterial.’ ” 

However, the argument in the Brief does not apply that proposition of law 
to the facts of the case. It is not desired to consider here the legality of a 
definite agreement to use a delivered price system, except to raise a doubt that 
it properly comes within the per se rule. Sugar Institute v. United States, 297 
U. S. 553, 56 Sup. Ct. 629, 80 L. ed. 859 (1936) and 15 F. Supp. 817 (D. C. 
S. D. N. Y. 1934), is relied on in the Brief (p. 29) as authority for the propo- 
sition that an agreement to sell only at delivered prices calculated from basing 
points is an unlawful restraint of trade regardless of what prices result from 
such common method, but this point was not pressed in the Supreme Court and 
consequently not directly ruled upon. 

Ten years ago one writer made the following comments on the subject: 
“When the issue as to the legality of the basing point system is squarely pre- 
sented, perhaps the court will be willing to approach the question on the fol- 
lowing basis: Whether the basing point system is a monopolistic device in 
suppression of price competition and is productive of illegal discriminatory 
effects depends upon the factual showing with respect to the relation of the 
system to the marketing structure of the industry under consideration. Is there 
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The Commission’s position denies the following con- 
cept of the operation of the multiple basing point system: 
Each base price is determined by normal forces of com- 
petition.” Around each basing point is an area controlled 
by that basing point.” If one seller wishes to sell in an 
area controlled by another seller, he quotes a price which 
is lower than the total of his base price plus freight by 
an amount necessary to make his delivered price equal” 
to the total of the controlling seller’s base price plus 
freight. Each seller chooses independently whether to 
attempt to enter areas controlled by other sellers. No 
seller can exclude other sellers from his area except by 
reducing his base price.” If this concept is accurate, the 
price at any particular place is the same whether or not 
sellers in other areas choose to make sales there (by “sys- 
tematically varying their mill net returns”®), and the 
price structure is not affected®* by such use of the multiple 
basing point system. 


‘a definite factual showing of illegality’? Cf. Brandeis, J., in Standard Oil Co. 
(Indiana) v. U. S., 283 U. S. 163, 51 Sup. Ct. 421, 75 L. ed. 926 (1931). With 
particular reference to section 2 of the Clayton Act, what is the kind, purpose 
and degree of discrimination as shown by the facts of the industry? The eco- 
nomic background may disclose justification for the discrimination.” Oppen- 
heim, CASES ON TRADE REGULATION (1936) p. 975. 

88 Where two or more sellers are at the same basing point there is presumably 
price competition. Even if only one seller is at a basing point substitute ma- 
terials are a competitive force (in the case of cement, such articles as structural 
steel, lumber, brick, asphalt road materials, etc.). The distance from a com- 
petitor is also a normal element of a competitive price. 

89 This area includes all points at which the total of base price plus freight 
is lower than a similar combination from any other basing point. 

90 A lower price is, of course, precluded by the provisions of Section 2 (b). 

91 A seller can normally exclude any other seller from every point at which 
the first seller’s delivered price is lower than the second seller's incremental 
cost plus freight. In the cement proceeding (F. T. C. Cement Brief, supra 
note 3 at 72-83) the Commission sees a desire not to exclude sellers at other 
basing points, evidenced (pp. 66-71) by the large amount by which certain 
sellers could afford to shrink their mill net returns and presumably still make 
a profit. 

0 The artificial language of the Commission’s arguments is exemplified by 
the following heading of a section in the Cement Brief (supra note 3 at 65): 
“Each Petitioner Manufacturer Systematically Varies His Mill Net Price Re- 
turn Among His Customers and Such Variations are Inherent in Their Basing 
Point System, Reflecting Automatically and with Mathematical Precision the 
Efforts of Each Manufacturer to Match Exactly the Delivered Price Quotations 
of His Competitors.” What this means, of course, is that a manufacturer must 
accept a smaller profit in order to make a sale in an area governed by another 
basing point. 

®8 The Commission may argue that the price structure is affected in that 
base prices are reciprocally higher (see supra note 91). 
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Looking directly at the identical prices, since they are 
the Commission’s target, of what importance is it that 
here they are coupled with delivered price systems? 
While it is freely conceded that delivered price systems 
provide a handy means of carrying out a price fixing 
scheme, that alone does not justify stigmatizing them as 
invariable indicators of conspiracy. It should be noted 
that the Commission, when it uses identical delivered 
prices as evidence showing a price fixing agreement, con- 
siders only published, or list, prices and ignores the extent 
to which actual prices deviate from list prices.” Off-list 


947t may be contended that when a single seller in interstate commerce 
adopts a delivered price system he is taking a step which so greatly facilitates 
illegal price agreements that it must itself be declared illegal. Delivered price 
systems being as definite and tangible as they are, it would seem that Congress 
should be the one to take such action. 

95 In the book paper industry proceeding (In the Matter of Allied Paper 
Mills, F. T. C. Dkt. No. 3760), the respondents spent considerable sums of 
money making a tabulation of invoices showing actual sales. This tabulation 
covered sales by all respondents during three weekly periods and also sales by 
23 selected mills during two selected weekly periods, the selection being made 
by counsel for the Commission. For the periods chosen by respondents the 
following data appeared: 


Total number of items sold by two or more companies......... 266 


Total number of items in which different prices existed........ 258 
(12% had 10 or more prices) 


Per cent of total tonnage represented by items sold by more 
than one mill in which one price existed................... 16/100th 


Range in number of different prices on a single item.......... 2 to 27 


For the two periods chosen by Commission Counsel (both the periods and the 
limited types of business were those in which there was said to be the greatest 
normal expectation of price uniformity) 27.6% and 22.36% of all book paper 
and 37.87% and 34.37% of all uncoated book paper sold to merchants in spot 
transactions was sold at off-list prices. (Brief for Respondents, pp. 52-55.) 

The closest the Commission came to making a finding of fact on this point 
is in the following paragraph: 

“PARAGRAPH NINE: The respondents introduced opinion testimony by 
an expert economist. In part, this testimony went to the proposition that uni- 
formity in price by different sellers of a standard commodity in a given market 
may be the result of perfect competition or of collusion and furnishes no basis 
for an inference that such uniformity is due to one as against the other of these 
conditions. This witness also made comparisons between the behavior of prices 
for book paper in relation to the prices of certain other commodities and in 
relation to certain business indices and gave his opinion upon what these com- 
parisons indicated to him. This testimony was also directed toward counterveil- 
ing any inference of collusion among the respondents being drawn from the 
single fact of price uniformity among sellers in a given market. Upon the 
question of uniformity of price as between different markets in the same zone, 
the witness testified that he had not studied the zoning system and was not 
prepared to testify with respect to it. The Commission has examined and con- 
sidered this opinion testimony. In the circumstances present in this case, in- 
cluding the existence of facts which affect the hypothesis upon which certain of 
the testimony is based as well as the existence of different and conflicting facts 
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sales are important in that they demonstrate that use of 
delivered price systems does not produce complete price 
uniformity, thereby destroying some of the factual foun- 
dation of the Commission’s conclusion. But the impor- 
tance of off-list sales should not be over-emphasized. 
Off-list sales show only that under a delivered price sys- 
tem there may or may not be identity of actual selling 
prices. Disregarding off-list sales and accepting the fact 
that where a delivered price system is used there are 
usually identical list prices, since one purpose of using a 
system is to compute competitors’ prices, the most this 
proves is that under this circumstance the identical prices 
are not accidental. 


That deliberate and intentional “matching”®* of a com- 
petitor’s price is legitimate is recognized in Section 2 (b) 
of the Clayton Act and in the Supreme Court’s interpre- 
tation” of that section. From the statutory acceptance of 


shown by the record generally, the Commission views the opinion testimony as 
entirely failing to support any contention that the price behavior of book paper 
has been due to operation of competitive forces without the intervention of 
respondents.” 

See also, In the Matter of Rigid Steel Conduit Ass’n, F. T. C. Dkt. No. 4452, 
where a somewhat similar contention as to the relevance of off-list sales was 
treated in the Findings of Facts as follows: 


“In occasional instances in particular localities or to particular purchasers 
one or more conduit sellers, through intent or error, quote or sell conduit at 
prices which are not in accord with the basing-point delivered prices concur- 
rently offered in the same localities or to the same purchasers by other conduit 
sellers. In such situations, when two or more but not all conduit sellers adhere 
to the formula prices, the effects produced by such adherence are similar in 
character but less in degree than those resulting when all conduit sellers ad- 
here to the formula prices.” 

The same point was raised In the Matter of Tag Manufacturers’ Institute, 
F. T. C. Dkt. No. 7496, still pending before the Commission. 

In a case where an actual agreement to fix prices has been proved, the degree 
of adherence to the agreement is not deemed material. But where the exist- 
ence of identical prices is regarded as an important evidentiary fact tending to 
show an agreement, then it would seem necessary to take into consideration 
actual prices as well as list prices. 


The extent to which off-list selling might be discriminatory against customers 


who pay list prices does not appear to have been considered by the Commission 
and is outside the scope of this article. 


96 This is another of the Commission’s pet words, which is freely used by the 
Commission to imply that all sellers want to create an identical price at a given 
place and to disguise the fact that all sellers but one are using a system in 
order to meet that one controlling seller’s naturally lower price. 


97F. T. C. v. A. E. Staley Mfg. Co., supra note 10. 
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this practice in the sense that it is specifically not made 
unlawful there is the undeniable implication that a rea- 
sonably-minded seller might want to “match” a competi- 
tor’s price. And if it is proper and lawful for a single 
seller to “match” one competitor’s price in a single in- 
stance it follows that there is nothing unreasonable in that 
single seller “matching” other prices of that first competi- 
tor and then prices of various other competitors and those 
competitors “matching” his and each other’s prices, until 
the single instance is multiplied into an industry-wide 
situation which is inferentially condemned by the appel- 
lation “systematic.” ” 

This reasonable basis for the existence of identical de- 
livered prices not founded on collusive action demon- 
strates the soundness of the contention that identical prices 
may result from individual business practices. This being 
so, the presence of identical prices is entitled to no more 
than very slight weight as evidence of an agreement. Yet 
the one court that has directly considered this question 


went a long way toward acceptance of the Commission’s 
contention that existence of identical delivered prices is 
conclusive evidence of collusive action. 


The Seventh Circuit Court of Appeals, in both the 
Maltsters case” and the Milk and Ice Cream Can case,*” 
sustained the Commission’s finding of a price fixing agree- 
ment not on the usual basis of inter-company letters or 
conversations,” but on the basis of the existence of iden- 
tical prices involving delivered price systems, plus two 
trade association activities which had theretofore been 


98 The opinions in the Glucose cases seem to indicate that the Supreme Court 
refuses to recognize a “system” as an aggregate of a number of individual 
situations. 


99 United States Maltsters Ass’n v. F. T. C., 152 F. (2d) 161 (C. C. A. 7th, 
1945). 

100 Milk & Ice Cream Can Institute v. F. T. C., 152 F. (2d) 478 (C. C. A. 
7th, 1946). 


101 The Commission did make specific findings of actual agreement, but the 
court apparently chose not to rely on these findings to affirm the orders. 
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held legal.*** These trade association activities were sales 
reports’” and a freight rate system.*” 

The question provoked by these cases is, would the court 
have reached the same conclusion absent the trade asso- 
ciation activities? The Maltsters opinion states: 

The fact that petitioners utilized a system which enabled them 
to deliver malt at every point of destination at exactly the same 
price is a persuasive circumstance in itself.1° 

This is significant because the sales reports and the freight 
rate system were conveniences which obviously facilitated 
use of the basing point system, which in turn facilitated 
the maintenance of identical prices. But obviously these 
activities—nor any other co-operative practices—were not 
essential to identical prices, which can always be substan- 
tially accomplished even though some methods of compu- 
tation are more laborious and not quite so exact as others. 

Unfortunately, the Maltsters opinion views the trade 
association activities against a background of “admitted 
agreement’’*” but neglects to define the scope of the agree- 


ment. An agreement that members shall report prices and 
the association shall publish a freight rate book, which 
information the members are left free to use as they see 
fit, is considerably different from an agreement to follow 
a delivered price system. 


102 See Cement Manufacturers Protective Ass’n vy. United States, supra note 
78; Maple Flooring Manufacturers Ass’n v. United States, 268 U. S. 563, 45 
Sup. Ct. 578, 69 L. ed. 1093 (1925); Sugar Institute, Inc. v. United States, 
297 U. S. 553, 56 Sup. Ct. 629, 80 L. ed. 859 (1936). Cf. American Column & 
Lumber Co. v. United States, 257 U. S. 377, 42 Sup. Ct. 114, 66 L. ed. 284 
(1921); United States v. American Linseed Oil Co., 262 U. S. 371, 43 Sup. 
Ct. 607, 67 L. ed. 1035 (1923). 

103 In“ general, members of the association file daily reports showing date of 
sale, destination of shipment, quantity and grade sold, and price received. A 
compilation of such daily reports is sent to each member, usually omitting in- 
formation as to names of buyers and destinations of shipments. 

104 This involves the furnishing to trade association members of books show- 
ing freight rates from shipping points of the members to various destinations. 

105 Supra note 99 at 164. 

106 “Petitioners concede that ‘the collective activities of members of the asso- 
ciation constituted an agreement.’ They deny that ‘such activities transcend the 
lawful and proper limits of permissible trade association activities.’ Thus the 
issue is narrowed to the question as to whether the admitted agreement was 
one which operated to restrain and suppress competition in price among peti- 
tioners. If this issue be answered in the affirmative, it follows that such agree- 
ment was unlawful.” Ibid. 
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The vagueness of the opinion in this respect hinders 
appraisal of the court’s comparison of this case to the Su- 
preme Court’s opinion in the Cement case." The Circuit 
Court emphasizes ** that in the Cement case the govern- 
ment did not charge’™ that there was a specific agreement 
to fix prices. Close reading of the Cement opinion raises 
a doubt that this distinction goes to the heart of the mat- 
ter. In the Cement case a set of related acts and circum- 
stances were held not to be unlawful restraint of trade in 
the absence of an agreement for price fixing. In the 
Maltsters case an essentially similar set of related acts 
and circumstances was held sufficient evidence to support 
a finding of the Commission that there had been a price 
maintenance agreement. 

Thus, the breadth of the “admitted agreement” becomes 
important. An agreement for sales reports and freight 
rate books, without more, was held legal in the Cement 
case. The Supreme Court recognized that the dissemina- 
tion of such information might have an effect on prices.*”° 
But unless the Circuit Court of Appeals found that the 
“admitted agreement” took in additional territory, which 
is not disclosed in the opinion, the major difference be- 
tween the two cases becomes the Commission’s finding of 
an agreement. So in the eyes of the court acts done pur- 
suant to an agreement found lawful in the Cement case, 
and their natural consequences, here become evidence of 
an unlawful agreement. 

This situation points up the important distinction be- 
tween prosecution by the Department of Justice and a 
Federal Trade Commission proceeding. The distinction 
will be even more clearly demonstrated when the pending 


107 Cement Manufacturers Protective Ass’n v. United States, supra note 83. 

108 Supra note 99 at 166. 

109 The statements to this effect in the Supreme Court’s opinion in the Cement 
case appear to be somewhat misleading and to have been interpreted too broadly, 
since it appears that the Government’s petition in that case did charge a specific 
agreement to use the basing point system and to fix base prices. See Aetna 
Portland Cement Co. v. F. T. C., C. C. A. 7th, No. 8360, October Term 1945, 
Brief for Cement Co., p. 70. 

110 268 U. S. at 606. 
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proceeding against the cement industry™* is finally dis- 
posed of by the courts. In this case the trade association 
activities are substantially the same as in the earlier 
Cement case, but the Commission’s findings of a price fix- 
ing agreement recite page after page of letters, telegrams 
and testimony which is found to show concerted action, 
much of this evidence going back to the early years of this 
century. The brief** of the respondents presents a per- 
suasive argument as to the irrelevancy of the evidence 
relied on by the Commission, but the courts’ recognition 
of the Commission’s authority to draw “inferences”*” 
from the evidence in the record may mean that the Com- 
mission can base a cease and desist order on less evidence 
than would be necessary to convince a jury in a court. 

The Maltsters case and the Milk and Ice Cream case 
are but a few more straws in a wind that currently is 
blowing strongly in the direction of ease of prosecution’™ 
in antitrust cases. The Glucose cases showed this trend, 
and it appears in other court decisions reviewing Federal 
Trade Commission orders. 

With respect to evidence, in the Phelps Dodge case’ 
the court considered the question of evidence necessary 
not to show the existence of a price-fixing conspiracy but 
to connect a particular respondent with group action. The 
court held that while mere membership in a trade asso- 
ciation is not sufficient connection, a member who did not 
file price data but received announcements of price 
changes by other companies can be connected with the 
conspiracy by the inference that he must have known of 
the association’s unlawful activities. 


111 In the Matter of Cement Institute, F. T. C. Dkt. No. 3167. 

112 Supra note 109. 

118 F, T. C. v. Pacific States Paper Trade Ass’n, 273 U. S. 52, 47 Sup. Ct. 
255, 71 L. ed. 534 (1927). 

114A distinction should be made between “ease of enforcement of the anti- 
trust laws” and “ease of prosecution in anti-trust cases.” The term enforcement 
implies the existence of a violation, whereas the real question here is the matter 
of proving that there is a violation. 

115 Phelps Dodge Refining Corp. v. F. T. C., 139 F. (2d) 393 (C. C. A. 2d, 
1943). 


3 
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An even stronger rule was laid down in the Dietzgen 
case.” It seems to have been held there that bare copy- 
ing of prices which happened to have been fixed by 
agreement is sufficient to implicate the copier in the con- 
spiracy.™* 

Similarly with respect to the scope of Federal Trade 
Commission orders concerning delivered price systems, 
the courts have upheld the Commission in adding lan- 
guage to its orders which is perplexing at the very least. 
This is the phrase “any common course of action,” which 
was first challenged in the Salt Producers case’* and was 
there modified to read “any planned common course of 
action.” A challenge of the modification was unsuccessful 
in the Wire Rope case,"* where there was a prohibition 
against “continuing or co-operating in any agreed or 
planned common course of action,” the court saying:*” 


It does not seem to us that the order needs further clarification. 
It is of course true that a cease and desist order must be certain 
and unambiguous in its prohibitive terms because business men 
must operate under it at their peril. . . . [Citing cases.] But, 
there can be no doubt that to sustain a charge of violation of the 
order in this case it must be shown that the prohibited acts have 
been performed as the result of an agreement or conspiracy, or 
as the result of a common course of action, that has been agreed 
upon or planned between two or more persons. If, as the result 
of such agreement or plan, the petitioners continue to co-operate 
in a common course of action which has been found to violate the 
statute, they make themselves liable to the prescribed penalties ; 
and they have no just cause for complaint if in appraising the 
evidence in any case the triers of fact seek to determine whether 
there is any relation or connection between their past illegal acts 
and the conduct under examination. If such a relation or con- 
nection is found it may properly be condemned as a continuance 
of an unlawful conspiracy. Of course the influence of changed 


116 Dietzgen Co. v. F. T. C., 142 F. (2d) 321 (C. C. A. 7th, 1944). 

117 “Where numerous competitors fixed the prices which they agree to main- 
tain, and another competitor, not a party to the agreement originally, adopts 
the schedule and makes his prices agree, to the last penny, as the petitioners 
did, with the prices which the competitors fixed and charged, he cannot avoid 
responsibility for his action even though he be less active in the first instance, 
or because his subsequent action was without affirmative, express agreement on 
his part to maintain the prices fixed by the others.” Id, at p 

118 Salt Producers Ass’n v. F. T. C., 134 F. (2d) 354 (C. C. A. ‘7th, gt 

119 American Chain & Cable Co., Inc. v. F. T. C., 139 F. (2d) 622 (C. CA 
4th, 1944). 

120 Jd. at pp. 623-24. 
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business conditions must be taken into account in reaching a deci- 
sion; but there is no reason to believe that the Federal Trade 
Commission will fail in its duty in this respect or that the courts 
will hesitate to modify or reverse an order that is based on infer- 
ences not supported by the evidence. 


Subsequent to these cases the phrase “any planned com- 
mon course of action” seems to have been used as a matter 
of course in group-action cease and desist orders of the 
Commission. It is currently being objected to in the 
new Cement case.” 

The possible effects of use of this phrase in prohibiting 
price fixing through use of delivered price systems are 
obvious.” Since the Commission has not yet instituted 


121 In the Matter of Cement Institute, F. T. C. Dkt. No. 3167. The respond- 
ents are ordered to “cease and desist from entering into, continuing, co-operating 
in, or carrying out any planned common course of action, understanding, agree- 
ment, combination, or conspiracy between and among any two or more of said 
respondents, or between any one or more of said respondents and others not 
parties hereto,” to do certain specified acts. 

On petition for review of the order, the Cement Company’s Brief (supra note 
101 at 189) states: “First, we urge that the phrase ‘planned common course 
of action’ be stricken. Does it add anything to the words that follow: ‘under- 
standing, agreement, combination, or conspiracy’? If it does not—and we so 
contend—then the phrase should be stricken as it adds only verbosity to the 
preamble. The four words last quoted should be ample to satisfy the Commis- 
sion’s purpose. If it does add something, then we ask the Commission to state 
in its brief what this novel phrase means in this Order and what it adds to 
the four words.” 

The Commission, in its Brief (supra note 3 at 299) replies: “The answer is 
that it adds to the difficulty which the Commission frankly seeks to create 
against the continuation of price-fixing combinations and conspiracies by con- 
tinuation of the devices that made them effective and which originated in 
agreements. There is less uncertainty to individual business laymen whether 
they are pursuing a ‘planned common course of action’ than there is whether 
they are parties to an ‘understanding, agreement, combination or conspiracy,’ 
which involve more elastic legal concepts. Could that be the reason for peti- 
tioners’ objection?” 

122 “When will a ‘common course of action’ be deemed an ‘agreed or planned 
common course of action’? Must the agreement or plan be contemporaneous 
with the action, or will an agreement however far in the past permanently 
stigmatize as ‘agreed or planned’ a particular course of action for all time to 
come? Is a ‘common course of action’ agreed upon by others an ‘agreed or 
planned common course of action’ as to one not a party to the agreement who 
merely follows the course of action independently for his own purposes? If one 
competitor ‘plans’ a course of action for himself which others, without agree- 
ment, desire independently to follow in order to meet his competition, will they 
be deemed to be ‘co-operating in a planned common course of action’? The 
Order as drafted raises all of these questions but answers none. 

“The Commission has foynd that petitioners agreed in the past to adhere to 
certain prices and practices. Without reference to the words ‘common course 
of action,’ the order prohibits any continuation of these agreements. Is it also 
intended to prohibit any individual petitioner from independently continuing 
any of his previous prices or practices on the ground that they constitute an 
‘agreed or planned common course of action,’ i.e, a common course of action 
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any contempt action raising the question of application 
of these words, it remains to be seen how the courts will 
construe the potent phrase. 

In the antitrust cases not involving the Commission, the 
same trend is present. To mention only a few examples, 
the “per se rule” was established in the Trenton Potteries 
case’ and extended in the Socony-Vacuum case.’ ‘The 
“implied combinations rule” was announced in the Jnter- 
state Circuit case’ and has had considerable application 
since. And most recently, in Bigelow v. RKO Radio Pic- 
tures, Inc.,’*° there appears to have been some relaxation 
of the requirement of proving injury in a private suit 
under the Sherman Act.*” 

The composite picture presented by all these cases sug- 
gests that at some point in the near future there might well 
be a pause to examine the major question of where should 
there be a balance between the public interest in enforce- 
ment of the antitrust laws and the right of businessmen 
to engage in business practices which Congress has not yet 
declared illegal. It may be found that legal generalities 
which were proper in the situations where they were 
formulated are being applied, case by case, to situations 
more and more dissimilar to the original set of circum- 
stances. If courts fail to require adequate proof, the result 
is to place in the hands of the Department of Justice and 
the Federal Trade Commission authority to choose be- 
tween finding guilt or innocence, to destroy the right to 
trial and the right to judicial review of Commission 
orders. 
agreed upon or planned in the past? Must a petitioner, before continuing any 
of his previous prices, first ascertain that none of his competitors is doing so, 
lest two or more concurring independently in such action be charged with ‘con- 
tinuing an agreed or planned common course of action’? If the right to 
continue his previous prices and practices may be exercised by only one peti- 
tioner, who is to be that one?” American Chain & Cable Co. Inc., v. F. T. C., 
supra note 119, Brief for Petitioners, p. 7 

123 United States v. Trenton Potteries Co., supra note 74. 


124 United States v. Socony-Vacuum Oil Co., supra note 86. 


125 Interstate oon Inc. v. United States, 306 U. S. 208, 59 Sup. Ct. 467, 
83 L. ed. 610 (193 


126 65 Sup. Ct. He (1946). 
127 Sherman Anti-trust Act § 7, 26 Stat. 210 (1890), 15 U. S. C. §15. 
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Admittedly, as far as appearance is concerned there is 
a thin line between identical prices fixed by agreement 
and identical prices which are the result of independent 
choice by two competitors not to undersell each other. 
But the present antitrust laws draw a wide line of legal 
consequences, not only in the case of grocery stores on 
opposite street corners but also in the case of steel mills 
in different localities. And so long as there is no agree- 
ment (and no discrimination in actual prices) , the grocery 
keeper and the steel producer equally should be permitted 
to use whatever fancy systems they choose to calculate 
their prices. 


IV 


The foregoing analysis of the attitude of the Federal 
Trade Commission toward delivered price systems, eval- 
uated in the light of those few court decisions, indicates 
that at the present time the legal status’* of individual 
use of a delivered price system may be summarized as 
follows: 


1. Single basing point system, used by a non-basing 
point shipper, is unlawful. 

2. Universal delivered price system is lawful. 

3. Zone pricing system is unlawful unless both of the 
following two conditions can be met: (a) The zones must 
be so arranged that all competing buyers are in the same 
zone” unless justification can be established for the dif- 
ference in prices to competing buyers in different zones. 
(b) The zones and price differentials must be so arranged 
that it is not possible for the Commission to say that the 


128 In considering the legal consequences of use of delivered-price systems, 
this article deals only with F. T. C. proceedings. It should not be overlooked 
that companies selling only on a delivered price basis may be subject to other 
types of legal action. Section 3 of the Robinson-Patman Act provides for 
criminal prosecution of price discrimination, and under §§ 4 and 16 of the 
Clayton Act private parties may sue for triple damages or injunctive relief. 
Furthermore, collusive use of a delivered price system may be attacked by the 
Department of Justice under the Sherman Act as a restraint of trade. 

129 When competing buyers are in adjacent zones and near the border between 
those zones, the difference in price ordinarily bears no relation to differences 
in freight rates. Therefore there must be justification under either the §2 (a) 
proviso or the §2 (b) proviso or on some other ground. 
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arbitrary zone classification lessens competition with com- 
peting sellers.’ 

4. Multiple basing point system is probably lawful if 
used by a basing point shipper if in a particular case the 
court can be persuaded to ignore the “systematic” aspect, 
but is unlawful if used by a non-basing point shipper. 

But even where use of a particular delivered price sys- 
tem by an individual company appears to be lawful, con- 
sideration must be given to the fact that customarily where 
a delivered price system is used, it is used by a majority 
of members of a single industry. This permits the Com- 
mission to charge collusion. While it is not possible to 
predict whether the courts will ever go so far as to hold 
that bare industry-wide use’”’ of a particular delivered 
price system is sufficient to show implied agreement to use 
the system, and that such agreement is a restraint of trade 
to the extent of being an unfair method of competition, 
it is not inconceivable that the doctrines of the Socony- 
Vacuum case and the Interstate Circuit case might be 
stretched so far. 

This whole subject is rendered unnecessarily complex 
and confused by two conditions, a failure of the courts 
to distinguish between a system and the actual prices com- 
puted thereby, and an attempt by the courts to reconcile 
the Commission’s notions of what the law ought to be with 
the existing legislation in Section 2 (b) of the Clayton 
Act. 

The test of whether prices are discriminatory should be 


130 Although the Commission contends that prices within a single zone are 
discriminatory in that they fail to make due allowance for differences in trans- 
portation costs, within a single zone the situation is governed by principles 
applicable to the universal delivered price system. 

131 The principles on which the Glucose cases were decided would appear to 
apply here. 

132 Tt is believed that if the Commission wanted to find specific agreement 
to follow a delivered price system in any industry using a system, it would be 
possible to find in any trade association’s and the members’ files a few letters 
or other documents from which sentences could be lifted out of context to 
support such an “inference,” even where there was in fact no agreement. It is 
not meant to suggest that the Commission would ever stoop to such an act, 
but to show the power which that agency possesses, 
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a comparison of the prices themselves and not the method 
of computing the prices. If the prices in question would 
be held lawful if computed by some means other than a 
delivered price “system,” then they should not be held 
unlawful merely because a basing point system was used 
as the most convenient method of computation. In meas- 
uring price discrimination of a general price structure (as 
in the Staley case), the only proper starting place is the 
price at the seller’s place of shipment, no matter how it 
was determined. Since that local price may lawfully be 
set at any figure, it is unrealistic to do anything other than 
assume that that local price is lawful and compare other 
prices to it, not ignoring the absolution Section 2 (b) pro- 
vides for some apparently discriminatory prices. 

The theories of the Commission concerning equality of 
“mill net returns,” the making of due allowance for dif- 
ferences in cost of delivery, and the right to price advan- 
tage based on proximity to the factory, are inconsistent 
with the Congressional policy of refusing to ban invasion 
of other sellers’ markets. To the extent that there is con- 
tinued acceptance of these notions of the Commission, as 
is foreshadowed by the Glucose cases, there will be in- 
roads upon this right of market invasion supposedly pro- 
tected by the proviso in Section 2 (b). To make “good 
faith” depend upon the number of times a competitor’s 
price is met, or upon use or non-use of a particular math- 
ematical formula, amounts to a restrictive amendment of 
the statute. 

Should the Commission be successful in outlawing the 
basing point system there are two possible results. If in a 
particular industry there is complete public announce- 
ment of delivered prices, each seller should be able to 
“match” all his competitor’s prices on an individual place- 
by-place basis, and there would be just as much identity 
of prices as could be achieved through use of a basing 
point system. If there is not such complete open pricing 
the Commission will have achieved “competition through 
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confusion”; the less exactly the first seller can ascertain 
his competitor’s price, the more risk he runs of not quot- 
ing ‘an equally low price” but a price lower than the 
competitor, in which case Section 2 (b) provides no de- 
fense. The first result makes the Commission’s action a 
futility and the second result seems to deny proper ap- 
plication to the legislative policy of the Section 2 (b) 
proviso. 





LEGAL INCIDENTS OF NON-USE OF PAT- 
ENTED INVENTIONS RECONSIDERED 


GEORGE E. FROST * 
(Concluded from February issue) 


III 
THE ANTI-TRUST LAWS 


The Sherman and Clayton anti-trust acts’** provide 
three basic forms of relief available against violators of 
their provisions; (a) treble damages in a private suit by 
a person harmed, (b) injunctive relief in a civil suit by 
the government, and (c) criminal penalties in a criminal 
proceeding by the government. In addition, relief by 
way of counterclaim in an infringement suit has been 
based on anti-trust law violations.’ The injunctive relief 
and criminal penalties available to the government con- 
stitute the principal methods by which the acts have been 


enforced, particularly with the present aggressive attitude 
of the Department of Justice. These penalties, together 
with the consent decree devised to avoid the need for 
formal trial, have not only resulted in fines, prison sen- 
tences, and injunctions, but have broken up entire business 
enterprises where necessary to eliminate violation of the 


146 


acts. 

The place of the Sherman Anti-Trust Act in controll- 
ing abuse of patents is brought out clearly in Blount Mfg. 
Co. v. Yale and Towne," a Circuit Court decision ren- 
dered only a short time after the Paper Bag case. In this 
case, the owners of competing business enterprises com- 
bined in an effort to restrict competition, drawing up an 


* Member of the District of Columbia Bar. 

144 26 Stat. 209 (1890), 15 U. S. C. § 1-7 (1934) (Sherman Act); 63 Stat. 
730 (1914), 15 U. S. C. § 12-27 (1934) (Clayton Act). 

145 Sola Elec. Corp. v. Jefferson Elec. Co., 317 U. S. 173, 63 Sup. Ct. 172, 
87 L. ed. 165 (1942). 

146 Standard Oil Co. of N. J. v. United States, supra note 53, 

147 166 Fed. 555 (C. C. D. Mass. 1909). 


[ 435 ] 





436 THE GEORGE WASHINGTON LAW REVIEW 


agreement which provided that the participants maintain 
prices, pool profits, eliminate competition, and restrain 
improvements in the business. A breach of contract action 
was brought on this agreement. The defendant argued 
that the contract constituted an illegal restraint of trade 
under the Sherman Act and was therefore unenforceable. 
The plaintiff argued that since the subject matter of the 
contract was patent rights there could be no violation of 
the Act. The court, regarding the agreement as outside 
the scope of the rights granted by the patents involved, 
considered the Sherman law to apply and denied relief 
accordingly. 

The opinion in the Yale and Towne case gives no de- 
tails of the wording of the contracts involved in the suit. 
However, the court considered them to involve an attempt 
to restrain introduction of improvements in the business 
and emphasized this aspect as the principal violation of 
the Sherman Act. It observed that “patent rights have a 
commercial value for purposes of extinction; that many 
patents are purchased in order to prevent the competition 
of new inventions and of new machines with old machines 
already installed.” *** An agreement to this end, between 
parties engaged in business, it concluded, necessarily re- 
stricts commerce within the meaning of the Sherman Act. 
The court refused to regard the Paper Bag case as con- 
trary to this view, admitting there were “sound reasons” 
why an unused patent should be enforced. In addition, 
the court emphasized the failure of the defendant in the 
Paper Bag case to demonstrate that the non-use was un- 
reasonable, a showing that it considered unnecessary with 
respect to violation of the Sherman Act.*” 

148 Id. at 560. 

149 At the time of the Yale & Towne decision, the Supreme Court had re- 
jected a standard of reasonableness as to Sherman Act violations [United States 
v. Trans-Missouri Freight Ass’n, 166 U. S. 290, 17 Sup. Ct. 540, 41 L. ed. 
1007 (1897)]. The first Supreme Court expression of the rule of reason 
did not come until the Standard Oil Case (supra note 53) in 1911. The recent 
Associated Press Case, Associated Press v. United States, 65 Sup. Ct. 1416 


(1945) appears to follow the earlier view (see dissent of Mr. Justice Roberts, 
65 Sup. Ct. at 1429). 
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The court in the Yale and Towne case drew a sharp 
line between the conduct contemplated by the patent 
grant and the activity prohibited by the Sherman Act.’” 
Viewing the incidents of the patent grant from the stand- 
point of property, it was considered that the “right of a 
patentee to suppress his own rests upon ordinary consid- 
erations of property rights” and concluded that even “the 
public has no right to compel the use of patented devices 
or of unpatented devices when that is inconsistent with 
the fundamental rules of property.” ** An agreement not 
to compete, ancillary to assignment of rights under the 
patent, was considered analogous to a similar agreement 
with respect to sale of a business and therefore a reason- 
able exercise of patent rights.’ But when the patentee 
agrees with others with respect to his patent “not as an 
incident to the granting of rights, but for the purpose of 
enhancing his price by the removal of competitors,” *”* 
the court regarded his actions as beyond the degree of 
activity protected by the patent. Such agreements, as well 
as similar agreements relating to other forms of property, 
were considered subject to the general law, not the special 
law applicable to the patents or property involved. The 
Sherman Act, part of this general law, was accordingly 
considered applicable. 

The basic principle of the Yale and Towne case, that 
the patentee is subject to the anti-trust laws when use of 
the patent extends beyond the terms of the grant, has been 
followed and amplified in subsequent decisions by the 
Supreme Court. In the field of price-fixing, a per se vio- 
lation of the Sherman Acct, it is definitely settled that the 


150 “This . . . stresses the supplementary character of the patent and Sherman 
laws. Each has a limited field. The one grants a certain kind of monopoly 
but not everything that the other forbids. In this instance the patentees passed 
beyond the exclusive right to make, use, and vend—all that the patent statute 
confers—by combining or pooling their patents, and hence violated the Sherman 
Act.” Vaughan, op. cit. supra note 5 at 49 (after quoting portions of the 
Yale & Towne opinion). 

151 Supra note 147 at 559. 

152 Cf, Indiana Mfg. Co. v. J. I. Case Mfg. Co., 148 Fed. 21, 25 (C. C. E. D. 
Wis. 1906). 

153 Supra note 147 at 559, 
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patent owner may not control the sales price of a patented 
commodity beyond sale by himself or his agent.** This 
rule has been applied even when the vendee performs 
some patented process on the commodity.’ Similarly, 
patent pools, wherein patent owners agree to interchange 
patent rights for their mutual benefit, are governed by 
the anti-trust laws and are illegal if in unreasonable re- 
straint of trade.’” 

The most recent Supreme Court consideration of the 
relation of patents and the anti-trust laws is that of the 
Hartford-Empire case.’ This case involved a civil suit 
by the government to restrain the Hartford-Empire com- 
pany and its associates from violating Sections | and 2 of 
the Sherman Act and Section 3 of the Clayton Act. The 
factual background of the case involves a large number 
of persons and companies over a jong period of years and 
can only be summarized here.** Briefly, the Hartford- 
Empire company engaged in the business of developing 
glass container manufacturing equipment. Its principal 
revenue was derived from rental of machines embodying 
the results of these developments and from licenses under 
the patents. It was shown that the company, together with 
manufacturing companies coOperating with it, had en- 
gaged in a program to “stabilize” the glass container 
industry and prevent undue competition. The patent hold- 
ings of the company, supported by those of its associates, 
were such that the combination had both vertical control 

154 United States v. Univis Lens Co., 316 U. S. 241, 62 Sup. Ct. 1088, 86 


L. ed. 1408 (1942); Dominick, Recent Developments in the Law of Price Re- 
strictions in Patent License Agreements, (1943) 11 Geo. Wasu. L. Rev. 302. 

155 United States v. Univis Lens Co., supra note 154; Dominick, supra 
note 154. 

156 Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20, 33 Sup. Ct. 9, 
57 L. ed. 107 (1912) (patent pool with extensive price-fixing and trade practice 
agreements violates Sherman Act); Standard Oil Co. of Indiana v. United 
States, 283 U. S. 163, 51 Sup. Ct. 421, 75 L. ed. 926 (1931) (no proof patent 
pool restricted competition, hence no violation of Sherman Act) ; Woop, op. cit. 
supra note 14 at 121, et. seqg.; Havighurst, Legal Status of Industrial Control 
by Patent, (1940) 35 ILv. L. Rev. 495, 513. 

157 Supra note 24. 


158 A detailed discussion of the facts of the Hartford-Empire case is given 
in the opinion of the District Court, 46 F. Supp. 541 (D. C. N. D, Ohio 1942), 
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over the various steps in glass container manufacture and 
horizontal control over the several alternative methods of 
conducting each step. Approximately 94 percent of all 
the glass container manufacture in this country was con- 
ducted under license from this combination. This power 
was used to prevent price cutting in the industry and to 
restrict the field of operation of the various manufactur- 
ing interests in the industry. Control in this respect was 
achieved by the use of short term patent licensing agree- 
ments and restrictive licenses in conjunction with an 
aggressive policy of enforcing patent rights against in- 
fringers. In addition, a trade association, the Glass 
Container Association, engaged in the activities of dis- 
couraging prospective manufacturers in the industry and 
establishing production quotas among the existing organi- 
zations. Hartford, though not a member of the associa- 
tion, codperated in these activities and exercised its patent 
rights in a manner calculated to achieve these objectives. 

Much of the evidence in the Hartford-Empire case was 
originally gathered in the T.N.E.C. investigations and 
consisted of correspondence between executives in the 
various companies involved.’ ‘These not only provided 
information with respect to what the participants did 
but also their intentions. Included among these was a 
“Memorandum of Policy” written by a Hartford exec- 
utive listing as among the purposes of the company in 
taking out patents blocking “the development of machines 
which might be constructed by others for the same pur- 
poses as our machines, using alternative means” and secur- 
ing “patents on possible improvements of competing 
machines so as to ‘fence in’ those and prevent their reach- 
ing an improved stage.” *” This evidence, together with 


159 Typical of the publicity and emphasis placed on the activities of Hartford- 
Empire during the T.N.E.C. investigations are the references at T.N.E.C. 
Hearincs, part 2, p. 428, Hamilton, op. cit. supra note 6 at 109, and Wilcox, 
op. cit. supra note 26 at 73. 


160 This memorandum constituted exhibit No. 125, T.N.E.C. HEarinos, part 
2, p. 776. 
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other evidence of the general activities of the company, 
caused the District Court to conclude that “the patents 
acquired were suppressed for the purpose of attaining 
control over the industry and for the purpose of eliminat- 
ing competition.” *® 

The defendants in the Hartford-Em pire case contended 
that the control achieved by them was reasonably within 
the scope of the patent grants involved. It was argued 
that Hartford, being a purely research and development 
organization, had no choice but to patent its inventions 
and utilize the patents as a source of income. The result- 
ing license practices, it claimed, were merely exploitation 
of these patents “by appropriate means pointed out by the 
law and business custom.” *” 

The District Court found that as a result of the activi- 
ties of Hartford and its associates “invention of glass 
making machinery had been discouraged, that competi- 
tion in the manufacture and sale or licensing such ma- 
chinery had been suppressed, and that the system of 
restricted licensing had been employed to suppress com- 
petition in the manufacture of unpatented glassware and 
to maintain prices of the manufactured product.” *” The 
court concluded that “There should be no doubt but that 
an aggregation of patents collected into the hands of one 
or two large concerns, acting in combination with one 
another, for the purpose of attaining control over an im- 
portant industry in this country, is a violation of the anti- 
trust laws, especially when the means whereby these 
numerous patents have been acquired are unlawful.” 
In view of this conclusion and the subservient condition 


161 Supra note 158 at 618. Similar activities relative to the purchase of 
competing manufacturing facilities were demonstrated, Jd. at 582 (purchase of 
Schram Glass Company by Ball Brothers—none of the Schram factories were 
operated thereafter). 

162 Jd. at 546. 

163 Per Mr. Justice Roberts, supra note 24. 

164 Supra note 158 at 618. The unlawful acquiring referred to included, 
inter alia, the “Clarke” article which formed the principal issue in Hazel-Atlas 
Glass Co. v. Hartford-Empire Co., 322 U. S. 238, 64 Sup. Ct. 997, 88 L. ed. 
1250 (1944). 





NON-USE OF PATENTED INVENTIONS 441 


of the industry to the control of Hartford and its asso- 
ciates, the court refused to decree a mere injunction 
against future combinations but instead granted addi- 
tional relief designed to remove all possibility of the con- 
spiracy again becoming effective.° An immediate 
appointment of a receiver was ordered with instructions 
to impound royalties under the licenses until review by 
the Supreme Court. The leasing and licensing system 
used by Hartford, considered by the court to be the heart 
of the power exercised, was ordered discontinued and all 
future transactions required to be sales for cash at reason- 
able prices. It was further ordered that all defendants 
license anyone, royalty free, on all existing patents and 
pending applications held by them.*® This portion of the 
decree was supplemented by a requirement that all licen- 
ses on future patents be granted at reasonable royalty to 
all applicants.*” Finally, all defendants were enjoined 
from filing patent applications on inventions not intended 
to be used when the purpose of the resulting patents is to 
“block off,” “fence in” or otherwise hinder competitive 
developments by others. Failure to make commercial use 
of the inventions within four years of issuance was to 
constitute prima facie proof of intent never to use the 
invention.*” 


165 The government requested the dissolution of Hartford but the District 
Court refused this relief until it was demonstrated that the relief granted 
would not eliminate the undesirable consequences of the practices involved. 
Supra note 158 at 620. 

166 — 24 of the decree, summarized at supra note 24 at 387. 

167 J bid. 

168“The defendants, . . . be and they hereby are enjoined from filing or 
prosecuting, or causing to be filed or prosecuted, applications for patents in the 
United States Patent Office: (a) for the purpose, in whole or in part, of using 
patents issued on said applications, to block off, fence in, prevent or hinder 
the use or development or improvement by others of machines, methods, means 
or processes, which obtain or are capable of obtaining results in the glassware 
making art identical with, similar or alternative to, those obtained or obtain- 
able by the machines, methods, means, or processes, embodying inventions 
covered by patents owned or controlled by the defendant prosecuting said patent 
application; and (b) with the intention of not making commercial use of the 
inventions covered thereby within four (4) years from the date of issuance 
of patents thereon; providing that failure to make such commercial use of any 
such inventions shall be deemed prima facie proof of the absence of such in- 
tention at the time of the filing or prosecution of such applications.” Para- 
graph 52 of the decree. 
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On certiorari, the Supreme Court agreed with the fac- 
tual conclusions of the District Court and with its legal 
conclusion that a violation of the anti-trust laws had been 
committed. With respect to relief, however, the majority 
of the six members of the Court sitting in the case took a 
view at sharp variance with that of the District Court. 
Admitting that the decree should enjoin setting up a pool 
or other agreement to monopolize the glass machinery or 
glassware industry, the Court rejected the injunction 
against all future leasing of machinery on the ground that 
it was not directed toward the combination and was not 
limited in time. With respect to the provision of the de- 
cree requiring royalty-free licensing of existing patents 
and pending applications, the Court regarded the pro- 
vision as amounting to a forfeiture of the patents, a rem- 
edy not consistent with previous decisions of the Court 
nor with the failure of Congress to pass statutes providing 
such a remedy. This portion of the decree was modified 
to require licensing at reasonable royalties.” In a sub- 
sequent opinion,’ however, the Court was careful to 
point out that “if it be found that a decree entered in 
accordance with this court’s opinion has failed to bring 
about a correction of the violations of the anti-trust law 
which are the basis of the relief granted, it will of course 
be open to the Government, on a proper showing, to 
apply for further or other relief.” *” 

From the standpoint of non-use of the patent grant, the 
Supreme Court treatment of the District Court injunction 
against procuring patents for “blocking” or “fencing” 
purposes is of critical importance. The Court uncondi- 
tionally declared that the decree “should restrain agree- 
ments and combinations with this object.” * As to the 
activities of individual persons or companies in this re- 
spect, a different attitude was taken. It was pointed out 


169 Supra note 24 at 389. 
17065 Sup. Ct. 815 (1945). 
171 Td, at 818. 

172 Supra note 24 at 395. 
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that a “patent owner is not in the position of a quasi- 
trustee for the public or under any obligation to see that 
the public acquires the free right to use the invention” 
and that he “has no obligation either to use it or to grant 
its use to others.” ** His only statutory obligation, it was 
noted, is to disclose the invention in the application so 
that it will come into the public domain at the conclusion 
of the exclusive grant. The failure of Congress to pass 
compulsory licensing or forfeiture statutes was cited as 
indicative of Congressional disapproval of injunctions 
having the same effect. The injunction was further criti- 
cized as legislative rather than remedial. In view of these 
considerations the Court concluded that this portion of 
the injunction granted by the District Court should be 
eliminated.*™ 

While the Supreme Court refusal to uphold the Dis- 
trict Court injunction with respect to “blocking” and 
“fencing” patents is a strong indication that the basic 
philosophy of the Paper Bag decision is still law, the dif- 
ference in facts between the two cases should not be over- 
looked. The Hartford-Empire case involved an injunc- 
tion against future patent applications, not merely refusal 
of equitable relief as to an existing patent. Allowing the 
injunction in the Hartford-Empire case has a legislative 
aspect not possessed by refusal to enforce a patent on the 


173 [bid. 

174 This limitation of the lower court decree by the Supreme Court is par- 
ticularly significant in view of the debates between Mr. Conway P. Coe, former 
Commissioner of Patents, and Mr. Thurman Arnold, former Assistant Attorney 
General, relating to Mr. Coe’s comments on the preliminary report of the 

N.E.C. Mr. Coe suggested a statute that “Where a single control or 
ownership of a group of patents has the effect of permitting the owner to 
dominate an industry or directly restrain interstate commerce to the detriment 
of the public, rights under such patents shall be made available to others on 
such terms and conditions as may be determined as reasonable by the Court 
before whom the facts are developed.” (T.N.E.C. Hearines, part 31A, p. 
18,483). Mr. Arnold criticized this proposal as weakening the existing anti- 
trust law because he considered it to be the law that “where control or owner- 
ship of a group of patents has the effect of permitting a person or a group of 
persons to dominate an industry or to restrain interstate commerce, the anti- 
trust laws are violated without proof of any additional facts. (T.N.E.C. Hear- 
INGS, part 31A, p. 18,488). The emphasis placed on the combinations and 
agreements involved in the Hartford-Empire case seems clearly inconsistent 
with the view of Mr. Arnold. 


4 
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basis of historical equitable principles. The former is 
directly contrary to legislative intent and history whereas 
the latter is implicit in the statutes giving courts of equity 
jurisdiction over patent infringements suits." The case 
does not hold that the activities of Hartford-Empire in 
this instance would not have formed a basis for refusal 
of equitable relief in an infringement action; nor is the 
Paper Bag case inconsistent with such refusal.’” 


It must further be noted in connection with the Hart- 
ford-Empire decision that three members of the Court 
did not sit’ and two dissents were written.” Hence only 
four Justices, a minority of the whole court, concurred 
in the decision.*” 


In summary, it is now well settled that agreements or 
combinations either to prevent the use of patented inven- 
tions or to acquire patents for purposes of non-use violate 
the Sherman Anti-Trust Act. However, where individual 
activity reasonably within the scope of the patent laws is 


involved, the anti-trust laws form no basis for relief. In 
view of the Hartford-Empire case it appears that the 
Court will not enjoin such action, even where there is a 
background of patent abuses and anti-trust violations, and 
injunctive relief under the anti-trust laws will be restrict- 
ed to matters directly relating to group action. More par- 
ticularly, obtaining patents for “blocking” or “fencing” 
purposes will not be enjoined under the guise of prevent- 
ing future anti-trust violations. 


175“The several Courts vested with jurisdiction of cases arising under the 
patent laws shall have power to grant injunctions according to the course and 
principles of Courts of equity, to prevent the violation of any right secured 
by patent, on such terms as the Court may deem reasonable,” R. S. § 4921, 
35 U. S. C. § 70 (emphasis supplied). 


176 Jn Hazel-Atlas Glass Co. v. Hartford-Empire Co., supra note 163, relief 
for patent infringement was denied Hartford-Empire with respect to the gob 
feeding patent issued as a result of the “Clarke” article fraud. 


177 Justices Douglas, Jackson, and Murphy. 
178 Justices Black and Rutledge. 
179 Of these four, Mr. Justice Roberts has since retired. 
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IV 
COMPULSORY LICENSING AND REVOCATION 


One method of preventing misuse of patents is to pro- 
vide that prescribed legal disabilities be placed on patents 
so used. Compulsory licensing and revocation statutes are 
based on this principle, the former subjecting the patent 
to licenses at reasonable royalties and the latter placing 
upon the owner a legal disability to sue for infringement. 
Statutes of this type have been repeatedly proposed in the 
United States, both in the case of compulsory licensing*®° 
and revocation. For the most part, the proposed com- 
pulsory licensing statutes have been directed to the prob- 
lem of non-use of patents and, with the exception of a 
short period of grace, have required the patentee to license 
at reasonable royalties.’ In the case of revocation, the 


principal activity has been with respect to revocation of 
the patent for violation of the anti-trust laws.*** Some- 
what analogous to these statutes are the presently existing 


laws with respect to governmental use of patents’™* and 
permissible royalties to be paid by government contractors 
and subcontractors. The continuing possibility that 
compulsory licensing or revocation statutes will be passed, 
together with the operation of existing statutes relating 
to governmental use, makes this subject of considerable 
importance with respect to the legal effect of non-use of 
the patent grant. 

Though seldom regarded as such, the Act of 1910**° 
constitutes a form of compulsory licensing with respect 
to the use of patented inventions by the United States 


180 Supra note 11. 

181 H. R. 13,876, 62d Cong. (1911); H. R. 22,203, 62d Cong. (1912) ; 
S. 3297, 65th Cong. (1922); H. R. 6864, 75th Cong. (1937). 

182 Supra note 11. 

183 See Borkin, Compulsion to License Patents, (1943) 43 Cor. L. Rev. 720. 

18440 Stat. 705 (1918), 35 U. S. C. § 68. 

185 Royalty Adjustment Act, 56 Stat. 1013 (1942), 35 U. S. C. Supp. ITI, 
§§ 89, 90 (1942). 

186 Supra note 183. 





446 THE GEORGE WASHINGTON LAW REVIEW 


Government. Specifically, the Act, as amended in 1918, 
provides that when a patent of the United States “shall 
be used or manufactured by or for the United States with- 
out license from the owner, such owner’s remedy shall be 
by suit against the United States in the Court of Claims 
for the recovery of his reasonable and entire compensa- 
tion for such use and manufacture.” The Act does more 
than merely permit direct suits against the government 
for reasonable compensation for patent infringement; it 
denies the patentee any remedy against agents of the gov- 
ernment or against contractors with the government.*” 
The recovery provided is exclusive and is intended to 
save harmless both government contractors and govern- 
ment agents from infringement suits, thereby facilitating 
procurement of materials by the government.’* In achiev- 
ing this end, however, the Act operates in the same man- 
ner as a compulsory licensing statute for the patentee is 
left to the reasonable royalties granted by the Court of 
Claims.*” 

The principal application of the Act of 1910 has been 
in connection with procurement of materials of war by 
the government. Here the situation is one of urgent pub- 
lic necessity and the materials are used directly in the 
performance of governmental functions. By the plain 
wording of the Act, however, its application is not so 
limited; the only express requirement being that the pat- 
ented invention “shall be used or manufactured by or for 
the United States.” It has been applied to deny injunc- 
tive relief against government contractors constructing 


187 Cramp v. Curtis Turbine Co., 246 U. S. 28, 38 Sup. Ct. 271, 62 L. ed. 
560 (1918). 


188 Wood v. Atlantic, Gulf & Pacific Co, 296 Fed. 718 (D. C. S. D. 
Ala. 1924). 


189 Prior to the Act no relief whatsoever was available against the govern- 
ment unless express or implied contract could be made out. In Belknap v. 
Schild, 161 U. S. 10, 16 Sup. Ct. 443, 40 L. ed. 599 (1896), the Supreme 
Court refused to restrain government employees from infringing on the ground 
that such injunction would in effect act against the government itself. See 
Fenning, Patent Infringement by the Government (1927) 37 Yate L. J. 773; 
(1937) 9 Geo. Wasn. L. Rev. 217; (1941) 54 Harv. L. Rev. 1051. 
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government buildings” and dams, both projects of a 
purely peacetime character. In the latter case the Act 
was considered to apply even though it was argued that 
the ultimate user of the dam was a public corporation in 
the State of Ohio.” It appears that the only possible 
limitation in the application of the Act lies in a public 
use requirement which might be regarded as implicit in 
its character as an exercise of the power of eminent do- 
main.” 

Failure of the government to use the Act of 1910 as a 
means of controlling non-use of patents is more a matter 
of policy than a question of the present ability of the gov- 
ernment to do so. In the much publicized case of a pat- 
ented method of curing a dread disease, for instance, there 
appears to be little room for doubt that the government 
could have the remedy manufactured without subjecting 
the contractor to liability for infringement. Distribution 
of the remedy at cost would be in the public interest to 
the extent necessary to satisfy any doctrine of public use 
that might be attached to the act.*** The fact that this 
procedure has not been suggested is further evidence that 
non-use of patents in this respect has been exaggerated."”” 


190 Foundation Co. v. Underpinning & Foundation Co., 256 Fed. 374 (D. C. 
S. D. N. Y. 1919). 

191 Broome vy. Hardie-Tynes Mfg. Co., 92 F. (2d) 886 (C. C. A. 5th, 1937). 

192“Anpellants insist that the arrangement was merely one by which the 
United States loans and contributes funds to a district project; that the 
project is the district’s, the property the district’s and the construction the 
defendant has undertaken is the district's. They insist further that, since the 
contracts declare that the estimated cost of the project and plans is to be 
$34,000,000, of which the district is recognized as contributing $12,000,000 in 
lands, easements, rights of way, etc., and the United States is to pay $22,000,000 
for construction ... it cannot be gainsaid that, if defendant is suable by in- 
junction to prevent the construction of the sluice gates in question, this will 
result in preventing the United States from going ahead with its public works 
and thus permit the very mischief the invoked statute was intended to prevent.” 
Id. at 887, 888. 

193 Cf. Crozier v. Krupp, 224 U. S. 290, 33 Sup. Ct. 488, 56 L. ed. 771 
(1912); Richmond Screw Anchor Co. v. United States, 275 U. S. 331, 48 
Sup. Ct. 194, 72 L. ed. 303 (1928). 

1% Cf. Strickley v. Highland Boy Mining Co., 200 U. S. 527, 26 Sup. Ct. 
301, 50 L. ed. 581 (1906); Clark v. Nash 198 U. S. 361, 49 L. ed. 1085, 
25 Sup. Ct. 676 (1905); Annot. 54 A. L. R. 56 (exercise of right of eminent 
domain where benefit accrues only to a small special class of persons). 

195 - Mr. Justice Douglas’ dissent in Special Equipment Co. v. Coe, supra 
note 65. 
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Lack of experience with any general compulsory li- 
censing or revocation statutes in the United States makes 
impossible any analysis of the effect of such statutes in 
actually controlling non-use of patents or the reaction of 
investors in this country to such a statute. The British 
patent system, however, has included such statutes for 
many years and, in view of the basic similarity between 
British and American patent policy, forms a basis upon 
which the operation of such statutes in this country may 
be considered. The British case law in this field is par- 
ticularly valuable for it indicates the situations that can 
be expected to arise and the problems associated with 
applying a compulsory licensing statute to the cases of 
“blocking,” “fencing,” and other situations which have 
caused much controversy in the United States. It should 
be recognized, however, that many compulsory licensing 
statutes proposed in this country have failed to provide 
the extensive protection for the patentee that is now 
granted under the British Act.’” In particular, the Brit- 
ish Act’® is not based on the premise that compulsory 
licensing of all patents is a desirable objective but limits 
this procedure to cases wherein “abuse of the monopoly” 
can be demonstrated.*** Similar limitations are applied to 

196 For discussion of the British law see: TERRELL ON Patents (8th ed. 
Jones, 1944) p. 323; (1938) 6 Geo. Wasu. L. Rev. 499. For the analogous 
Canadian law see: Fox, CANADIAN Patent Law AnD Practice (1937) p. 336; 
(1941) 9 Geo. Wasu. L. Rev. 119. Testimony relating to the general operation 
of compulsory licensing statutes is given at T.N.E.C. HeaArtncs, part 3, 1022 
et. seq. 

197 The basic Act of 1907 (7 Edw. 7, c. 29) was repealed in the amendment 
of 1919 (9 & 10 Geo. 5, c. 80). The Act was ey amended in 1932 
(22 & 23 Geo. 5, c. 32) and 1938 (1 & 2 Geo. 6, c. 29). 

198 Section 27 of the 1919 Act contains the following provisions: 

“(1) Any person interested may at any time apply to the comptroller 
alleging in the case of any patent that there has been an abuse of 
the monopoly rights thereunder and asking for relief under this 
section. 

(2) The monopoly rights under a patent shall be deemed to have been 
abused in any of the following circumstances :— 

(a) If at any time after the expiration of four years from the 
date of the patent, the patented invention (being one capable 
of being worked in the United Kingdom), is not being worked 
within the United Kingdom on a commercial scale, and no 
satisfactory reason can be given for such non-working: 


Provided that, if an application is presented to the comp- 
troller on this ground, and the comptroller is of opinion that 
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revocation of patents.’” 

Hatschek’s patents,*” the leading case under the British 
Act of 1907, illustrates the conduct sought to be avoided 
by the Act and the situation wherein revocation or com- 
pulsory license is most clearly required. In that case there 
had been no English manufacture whatsoever, the Eng- 
lish market having been supplied by a Belgian manu- 
facturer. Revocation was ordered by the Comptroller 
upon the application of a London merchant. The Court 
of Appeals upheld this decision. Speaking through Lord 
(then Mr. Justice) Parker, the court pointed out that the 


the time which has elapsed since the date of the patent has by 
reason of the nature of the invention or for any other cause 
been insufficient to enable the invention to be worked within 
the United Kingdom on a commercial scale, the comptroller 
may adjourn the application for such period as will in his 
opinion be sufficient for that purpose: 
(b) If the working of the invention within the United Kingdom on 
a commercial scale is being prevented or hindered by the im- 
portation from abroad of the patented article . . 
(c) If the demand for the patented article in the United Kingdom 
is not being met to an adequate extent and on reasonable terms: 
(d) If, by reason of the refusal of the patentee to grant a licence 
. upon reasonable terms, the trade or industry of the United 
Kingdom .. . is prejudiced, and it is in the public interest 
that a licence . . . be granted. 
(e) If any trade or industry in the United Kingdom ... is un- 
fairly prejudiced by conditions attached by the patentee .. . 
to the purchase, hire, licence, or use of the patented article, .. . 
Provided that, for the purpose of determining whether there 
has been any abuse of the monopoly rights under a patent, it 
shall be taken that patents for new inventions are granted not 
only to encourage invention but to secure that new inventions 
shall so far as possible be worked on a commercial scale in 
the United Kingdom without undue delay.” 
For amendments of the foregoing see Patents and Designs Act, 1932, 22 & 23 
Geo. 5, c. 32. 
The 1932 amendment added section (f) which reads as follows: 


“(f) If it is shown that the existence of the patent, being a patent 
for an invention relating to a process involving the use of 
materials not protected by the patent or for an invention re- 
lating to a substance produced by such a process, has been 
utilised by the patentee so as unfairly to prejudice in the United 
Kingdom the manufacture, use or sale of any such materials.” 

199 Under the 1919 Act, the Comptroller, upon finding abuse of monopoly 

rights, may: 

(a) Order the patent endorsed “licenses of right,” thereby giving compulsory 
licenses to all applicants. 

(b) Grant to the applicant a license on terms he deems reasonable. 

(c) Order, if satisfied no other course is possible, an exclusive license to a 
person willing to invest in manufacture of the invention. 

(d) If none of the preceding steps is possible, order revocation of the patent. 

(e) If no relief is practical, make no order. 

2002 Ch. 68 (1909), 100 L, T. 809, 25 T. L. R. 457, 26 R, P, C. 228, 
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purpose of the statute is to prevent the use of an English 
patent as an instrument to favor foreign industry and that 
the burden was on the patentee to prove manufacture in 
the United Kingdom or a satisfactory reason for absence 
of such manufacture. In the absence of proof “either as 
to the relative cost of material or wages or as to difference 
in local conditions which points to the economic impos- 
sibility of such an industry having grown up in the United 
Kingdom if no preference had been conferred on for- 
eigners” * the court regarded itself bound to follow the 
decision of the Comptroller. The fact that a belated at- 
tempt was made to procure licensees in the United King- 
dom was rejected as not constituting a satisfactory reason 
for non-use because of the probability that British 
industry could not offset the advantage granted foreign 
concerns by the initial licensing policy. 

In sharp contrast to the situation of Hatschek’s patents 
is the case of Bremer’s patent,’ decided only a short 
time later. There the patentees and their licensees made 
every effort to build up manufacture in the United King- 
dom. However, defective models of the invention, mar- 
keted before a design suitable for public sale was devel- 
oped, had so prejudiced the British public against the 
company’s products that later efforts failed to produce a 
significant sales volume. As a result most of the English 
market was supplied by a licensee manufacturing abroad 
and selling in England under a different trade name. In 
overruling revocation by the Comptroller, the Court of 
Appeals emphasized the expenditure of money and other 
bona fide efforts of the patentee to build up the industry 
in England. The need of the patentee as a protection in 
building up this business in the future was pointed out. 
It was further observed that “The Act of 1907 was never 
meant to penalize want of success when the patentee has 


2012 Ch. at 96 (1909). 
202 2 Ch. 217 (1909), 101 L. T. 21, 25 T. L. R. 610, 26 R. P. C. 449. 
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done his best... .”*** Hence, even though the patentee 
had permitted foreign manufacture to satisfy the English 
market, revocation was refused. 

Hatschek’s patents and Bremer’s patent establish the 
principal guides to the determination of abuse of the 
monopoly rights under the English compulsory licensing 
and revocation statutes. As pointed out in Hatschek’s 
case, the patentee must show that he took at least the 
“same pains to develop the new industry here as he does 
abroad.” ** Viewed differently, “Has he (the patentee) 
done anything which he ought not to have done, or omit- 
ted to do anything which he ought to have done, having 
regard to his obligation to the traders of this country?” *” 
Demand in the United Kingdom, unreasonable prices, 
unreasonable license terms, and similar matters are all to 
be considered in answering these questions. However, 
where it can be shown that a bona fide effort is made to 
establish a home industry, failure of this effort to produce 
results will not be regarded as abuse of the monopoly. 

Subsequent decisions have expanded on the general 
principles laid down in Hatschek’s patents and Bremer’s 
patent. It has been held that there must be default to- 
wards the public generally, not merely the applicant for 
compulsory license or revocation.”” It is also well estab- 
lished that compulsory license or revocation will be 
denied when the patentee has conducted himself as a rea- 
sonably prudent business man with respect to investment 
in his invention.*” In Boult’s patent, for instance, the 
invention related to a complicated valve operating mech- 
anism for internal combustion engines which had been 
rendered obsolete by the introduction of the throttle valve. 
The remaining British demand was met by importation 

2032 Ch. at 224 (1909). 

2042 Ch. at 87 (1909). 

205 2 Ch. at 86 (1909). 

206 In re Robin Elec. Lamp Co. Petition, 1 Ch. 780 (1915). 

207 Kent’s Patent, 26 R. P. C. 666 (1909); Boult’s Patent, 26 R. P. C. 


383 (1909); Osburn’s Patent, 26 R. P. C. 819 (1909). 
208 Supra note 206. 
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from France. Revocation was denied in view of the fact 
that any attempt by the patentee to manufacture would 
be futile in view of the small probability of profit. On 
the other hand, in the Intertype case*” it was argued that 
compulsory license should be denied because the patentee 
was satisfying the British demand by sale of machines 
achieving the same result as the patented invention. In 
granting compulsory license, the Assistant Comptroller 
observed, “I cannot conceive that, because the Patentees, 
for reasons which seem to them expedient and sufficient, 
do not see fit to exploit the invention in this country, they 
have an unquestionable right to decline to permit the 
manufacture of the patented article on reasonable terms 
by other persons interested. If this view be correct, it 
would appear that, in effect the Patentees are maintaining 
the Patent in force mainly for obstructive purposes and it 
seems to me, therefore, on the evidence available, that the 
present case is precisely one which the provisions of Sec- 
tion 27 of the Acts were intended to meet.” *° 


The question of price in relation to compulsory licens- 
ing of the patent has arisen in a number of decisions 
under the British Acts.”* Insofar as the price is bona fide 
and not established with the intent of restricting produc- 
tion or as a result of other abuses, it is settled that price 
alone will not create an abuse of monopoly rights.”* The 


213 


leading case in this respect is the Brownie Wireless case. 
The applicant for compulsory license had been engaged 
in the manufacture of crystal radio receivers and pro- 
posed to manufacture a low priced vacuum tube receiver 
in great quantity. It was alleged, inter alia, that the Mar- 
coni company, owner of patents to vacuum tube sets, had 


209 Application of Intertype Ltd., 43 R. P. C. 305 (1926). 

210 Td. at 309. 

211 Application of Brownie Wireless Co. Ltd., 45 T. L. R. 584, 46 R. P. C. 
457 (1929); Osburn’s Patent, supra note 207; Consolidated Wafer v. Inter- 
national Cone, 1 D. L. R. 402 (1927); In re Robin Elec. Lamp Co. Petition, 
supra note 206. 

212 In Consolidated Wafer v. International Cone, supra note 211, compulsory 
license was granted because of an unreasonably high price. 

213 Supra note 211. 
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demanded an unreasonably high royalty in view of the 
volume and selling price of the proposed manufacture. 
In considering this argument, the court observed that “No 
doubt, speaking generally, a reduction in price results in 
an increase of sales, but there is no material which will 
enable the court to come to the conclusion that the reduc- 
tion in royalty asked for will in fact result in bringing 
into existence a new class of purchaser” ** and that “There 
is in fact no necessary relationship between cost price or 
selling price on the one hand and the royalty which a 
patentee is fairly entitled to ask on the other.” *° The 
best test, it concluded, is “How much are manufacturers 
who are anxious to make and deal with the patented 
article on commercial lines ready and willing to pay?” ** 
Based on this test, the 2,300 outstanding licenses under the 
patents demonstrated that no abuse was present. 

It was further urged in the Brownie case that the com- 
pany had purchased a “super-monopoly” of patents in 
the radio field. This aggregation, together with the com- 
pany’s practice of licensing a large number of manufac- 
turers, was claimed to preclude the arbitrary refusal to 
license a particular manufacturer. The Comptroller re- 
garded this arbitrary exercise of monopoly power as 
contrary to public policy and ordered compulsory license. 
In rejecting this view, the court pointed out that the 
“patentee is entitled to work his invention either by him- 
self or his licensees; he may limit the number of his 
licensees, and he may select such licensees at his own free 
will and pleasure, subject only to this, that he must not 
abuse his monopoly rights.” “* The court further declared 
that “the public interest may itself require that the num- 
ber of licensees shall be limited, because it may well be 
that the public interest is best served by ensuring a steady 
supply of the patented article by preventing the flooding 


214 7d. at 588. 
215 Td. at 589. 
216 [bid. 

217 Td, at 588. 
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of the market and a drastic reduction of price by whole- 
sale competition.” ** 

In Taylor’s patent,”® the question of revocation of a 
blocking patent was raised. The patent involved was 
owned by a corporation in the United States which was 
unsuccessful in exploiting the invention in the United 
Kingdom. The applicants were owners of a more basic 
patent which would be infringed by working of the patent 
sought to be revoked. The Comptroller granted revoca- 
tion. In overruling this decision, the court declared that 
“Tt is no doubt true that every person who applies to re- 
voke a patent under the section (27) has probably a 
personal interest in obtaining the revocation, but in con- 
sidering whether it is or is not a proper case for revoca- 
tion the Comptroller or the Court is, in my opinion, 
bound to look primarily not to the interests of the indi- 
vidual but to the interest of the public. In the present 
case except that they made no application for a compul- 
sory licence, it is, in my opinion, impossible to say that 
the appellants could have done more than they actually 
did in the matter; and the real point is, whether the fact 
that they could not, having regard to the master patent, 
have worked the revoked patent in this country is a suffi- 
cient answer to the case made for revocation, notwith- 
standing that they did not apply for a compulsory licence 
or even, so far as the evidence goes, for a voluntary li- 
cence.” **”° Though Justice Parker pointed out that the 
action did not prejudice a future action for revocation 
and was careful not to lay down an absolute rule, it seems 
clear that compulsory license will not be ordered under a 
blocking patent where a basic patent stands as a bar to 
working. 

In Cathro’s Application™ the question of compulsory 
licensing of a “fencing” patent was raised in the hearings 


218 Thid, 

2191 Ch. 635 (1912), 106 L. T. 600, 28 T. L. R. 293, 29 R. P. C. 296. 
220 Td. at 643 (1912). 

22151 R. P. C. 75 (1934). 
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before the Comptroller. Abuse of the monopoly was 
demonstrated as to one of the patents involved but no 
abuse was proved as to a second. However, both parties 
agreed that the former patent could not be effectively 
worked without infringing the latter. Considering this 
aspect of the case, the Comptroller declared: “In having 
regard to the latter purpose, (working of patented inven- 
tions in the United Kingdom) I must not. . . overlook 
the former (purpose of patents in encouraging inven- 
tion), and it seems to me that it would not be for the 
encouragement of invention if a patentee who had made 
and patented minor modifications of his basal invention, 
which modifications had not been found to be sufficiently 
important to be utilised in practice, were always liable to 
have a manufacture competing with his own sufficient 
manufacture under the main Patent set up by a person 
who had obtained a Compulsory Licence under the im- 
provement patent; and this consideration is reinforced 
by the further consideration that in general, and as I shall 
show later is the case here, a Licence to work the improve- 
ment Patent would be of no avail unless it carried a cor- 
responding Licence under the main Patent.” ** Compul- 
sory license under the first patent was therefore denied as 
a useless formality. In a subsequent hearing,” the ap- 
plicant contended that it would work the first patent with- 
out infringing the second. The Comptroller, refusing to 
determine whether this was in fact possible, then ordered 
compulsory license, a decision that was affirmed by the 
court. 

It was argued in Cathro’s Application that the conduct 
of the patentee with respect to the improvement patent 
was so much against the public welfare that compulsory 
license under that patent should be granted with the pro- 
vision that the resulting working should not infringe the 
basic patent. This contention was rejected, both the 


222 Td. at 86. 
223 51 R. P. C. 475 (1934). 
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Comptroller and the court limiting relief to the particular 
patent to which the abuse of monopoly rights related. 
Hence, whether compulsory license with respect to the 
“fencing” patent is granted or denied, the basic patent 
will remain unaffected. While this clearly prevents at- 
tainment of the working provisions for which the com- 
pulsory license laws were passed, it seems evident that 
encouragement of invention will be substantially restrict- 
ed if the contrary rule was followed. 

In summary, existing case law under the British Patents 
and Designs Act indicates that the operation of that Act 
has been tempered with basic limitations of reasonable- 
ness and considerations of the patent as an incentive to 
invention and investment. Regardless of success in pro- 
duction, the patentee is protected so long as he acts as a 
reasonably prudent business man. He will not be forced 
to invest where there is no hope of profit, nor will he be 
subjected to compulsory licensing merely because his 
prices are high or a newcomer desires to enter the busi- 
ness. So long as the basic patent is valid and will be in- 
fringed, he may hold “blocking” patents without being 
forced to license others, including the owner of the basic 
patent. Finally, he may hold “fencing” patents without 
fear that his basic patents will be made subject to com- 
pulsory licenses and apparently is even entitled to exclu- 
sive rights with respect to the “fencing” patents if their 
use necessarily infringes the basic patent. 


V 


Patent rights, in common with other property rights, 
do not constitute an absolute monopoly to be exercised 
entirely at the pleasure of the owner. Injunctive relief, 
the sine qua non of a truly exclusive right, is conditioned 
by the traditional doctrines of unclean hands, hardship, 
laches, etc., and more recently has been limited by the 
doctrine of improper use. Agreements to hold a patented 
invention in non-use violate the Sherman Act, a violation 
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that does not appear to be conditioned by a “rule of rea- 
son.” In addition, the United States Government, to 
effectuate purposes of public importance, may appropri- 
ate the patented invention either by use or manufacture 
itself or by having others manufacture for it, thereby 
leaving the patentee to reasonable compensation in the 
Court of Claims. 


Other limitations relate to the patent itself. The pat- 
entee who does not use the patented invention and does 
not license others to do so has every doubt resolved against 
him in an infringement suit. His patent is construed to 
have a minimum range of equivalency, a matter of con- 
siderable importance if the infringer deviates from a 
“Chinese copy” of the invention as described in the speci- 
fication and covered by a strict interpretation of the 
claims. Furthermore, he cannot take advantage of any 
commercial success which might otherwise be associated 
with the invention, a matter of critical importance in 
view of recent Supreme Court decisions. 


Specific cases raising issues regarding equitable relief 
for patents to inventions held in non-use are surprisingly 
few. Of these, the Paper Bag case, declaring that mere 
non-use of itself does not justify refusal of equitable relief, 
is the only case in which the Supreme Court has directly 
considered the question. Other decisions have, however, 
involved basic reasoning directly related to the effect of 
non-use on equitable relief for patent infringement and 
which can be expected to apply to any non-use cases that 
may arise. Existing decisions relating to hardship, for 
instance, are quite inconsistent with any doctrine that in- 
junctive relief for patent infringement will be granted 
where discontinuance of the infringing use will result in 
great danger to the public. Inasmuch as these decisions 
are based on the public interests involved, the equity of 
the patentee or hardship to him is not material. Similarly, 
the improper use decisions, broadly denying equitable 
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relief for patent infringement to a patentee who attempts 
to extend the scope of his patent grant to unpatented 
commodities, cannot be reconciled with any theory that 
the doctrine does not apply when the control is achieved 
by non-use rather than misuse of the patent. In fact, it is 
only in view of recent decisions that the conclusion can 
be reached that the Court is prepared to recognize the 
doctrine of reasonableness implicit in that decision. 


As a matter of substantive law, American courts have 
developed by a process of judicial decision a body of law 
similar to that now existing in England under a compul- 
sory licensing statute. Differences in the patent laws of 
the two countries in this respect appear to be due more 
to variations in the cases that have arisen than to the 
judicial approach involved. Our courts, starting with an 
exclusive statutory right, have limited its enforcement in 
view of the public policy and constitutional provision on 
which it is based, thereby denying relief where great hard- 
ship or misuse is involved. The English courts have had 


a statute specifically defining “abuse of the monopoly” 
but have interpreted this statutory declaration in view of 
the fundamental purpose of the patent system to induce 
investment and invention. 


In some respects, however, the experience under the 
British Act is of significance in connection with American 
patent law for the English courts have considered prob- 
lems not yet raised for direct decision in this country. 
Principal among these are the problems associated with 
blocking and fencing patents. In these cases, the English 
courts have refused to grant compulsory licenses as a 
matter of course but instead have considered each case in 
view of the specific situation involved and the effect of 
the decision on the operation of the patent system as an 
inducement to invest. Where basic patents are not in- 
fringed by manufacture of inventions covered by block- 
ing or fencing patents, it seems clear that compulsory 
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licenses will be granted as in this case no immediate un- 
desirable effect is produced on the incentive to invent and 
invest. On the other hand, when basic patents are in- 
fringed by manufacture under the blocking or fencing 
patents, the English courts have found compulsory licens- 
ing either a useless formality or contrary to the purpose 
of the patent system and have accordingly refused this 
relief. ‘These decisions stand in sharp contrast to the dicta 
contained in some judicial decisions in this country. 

In the aggregate, the limitations placed on the enforce- 
ment of patents for inventions not put to use constitute a 
substantial disadvantage to the patentee who would seek 
to enforce such patents. In view of the relatively small 
effect these limitations have on investment and invention 
and their direct effect in restricting use of patents in a 
manner contrary to the public interest, they appear to 
have a sound economic basis. Whether some form of com- 
pulsory licensing is necessary in addition to these purely 
judicial limitations seems debatable, particularly if com- 
pulsory licensing based only on unreasonable non-use is 
considered. Certainly such statutes cannot be based on 
lack of judicial recognition of the economic consequences 
of patent enforcement or upon failure of the courts to 
consider realistically those cases which have raised issues 
involving non-use. 








PHILIP OWEN CHALMERS 


THE GEORGE WASHINGTON LAw REVIEW records with sorrow the 
untimely passing of Philip Owen Chalmers, Student Editor-in-Chief 
of the Law Review in 1943-1944. 


Mr. Chalmers died recently of pneumonia in Rio de Janerio while 


on a special mission for the inauguration of President Eurico Gaspar 
Dutra, of Brazil. 


Mr. Chalmers was born June 22, i899, in Port Huron, Michigan. 
He attended school in Manchester, New Hampshire, and received the 
B.S. degree from Harvard University in 1923. After holding several 
executive positions in business, he entered the Department of State 
in 1941 and became Chief of the Division of Brazilian Affairs in 1945, 
From 1941 to 1944 Mr. Chalmers attended The George Washington 
University Law School, graduating with distinction in September, 
1944, with the degree of Juris Doctor. Later he was elected to the 
Order of the Coif. He was admitted to the Bar of the District of 
Columbia in 1944. He was also a member of Phi Delta Phi. 


During his years in the Law School, Mr. Chalmers was held in 
high esteem by the Faculty and his classmates. He was an outstand- 
ing student and a person of great charm and understanding. The 
Law School took pride in his enduring contributions to the cause of 
Brazilian-United States relations. 


The Law Review extends its deepest sympathy to his widow, 
Barbara Perry Chalmers, and to the other members of his family. 
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EDITORIAL NOTES 


Tur SHERMAN AcT AND NEws GATHERING AGENCIES 


In the recent decision of Associated Press v. United States* the 
Supreme Court in a 5 to 3 decision sustained the District Court * 
which held that the by-laws of Associated Press* contravened the 
Sherman Act of 1890. The origin of this civil suit was a government 
bill praying for an injunction enjoining AP from observance of its 
by-laws pertaining to admission and from observance of a contract 
with Canadian Press.‘ The government then prayed for a summary 
judgment which was granted by the District Court.’ Evidentiary 
conflicts as to the relative merits of news services and as to the extent 
to which the by-laws of AP suppressed or hindered competition were 
deemed by the District Court and Supreme Court not to be “essential” 
to the determination of the case, because the by-laws were illegal re- 
straints of trade on their face. But before proceeding to the con- 
troversial legal questions, it is important to grasp the salient facts 
pertaining to news gathering agencies, and the manner in which the 
District Court treated these facts. 

News services collect, select, and distribute news to their subscrib- 
ers or members by the maintenance of national and world-wide or- 


ganizations. As it is virtually impossible for most newspapers or 
radio stations to finance the necessary organization to gather news 
on such a wide scale, they must rely on the 20 to 30° news services. 


1 Associated Press v. United States, 65 Sup. Ct. 1416 (1945). Five separate 
opinions were written. Justice Reed and Justice Rutledge concurred with the 
majority decision written by Justice Black. Justice Douglas and Justice Frank- 
furter wrote individual concurring opinions; Justice Frankfurter was the only 
Justice to agree with the majority in the District Court. Chief Justice Stone 
agreed with the dissent written by Justice Roberts, and Justice Murphy wrote 
a separate dissent. 

2 United States v. Associated Press, 52 F. Supp. 362 (S. D. N. Y. 1943). 
The District Court’s decision has been discussed in the following: Small, Anti- 
trust Laws and Public Callings; The Associated Press Case (1944) 23 N.C. L. 
Rev. 1; Note (1944) 92 U. or Pa. L. Rev. 209; (1943) 32 Geo. L. J. 102; 
(1944) 44 Cor. L. Rev. 256; (1943) 38 ILL. L. Rev. 221; (1944) 2 Loyora L. 
Rev. 192; (1945) 19 Sr. Jonn’s L. Rev. 128. 

3 The Associated Press will hereinafter be called AP. 

4 Canadian Press is a news agency operating in Canada and is comparable to 
AP in the United States. The District Court enjoined the contract but delayed 
enforcement of this injunction pending liberalization of AP’s by-laws. This 
contract will not receive independent consideration in this discussion. 

5 This procedure was in accordance with rule 56 of the Federal Rules of Civil 
Procedure, 28 U. S. C. §723c et. seq. (1938). The District Court in accord- 
ance with this rule was composed of three judges, Judge Learned Hand who 
wrote the majority opinion, Judge August N. Hand who concurred, and Judge 
Swan who dissented. The various questions which arose under this procedure 
will not receive separate treatment in this discussion. 


652 F. Supp. at 367. 
[ 461 ] 
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Of the many news services only AP, United Press,’ and Interna- 
tional News Service * were deemed by the District Court to be “com- 
parable in size, scope of coverage and efficiency.” ® Comparative 
data as of 1941 on the three major services is shown below: *° 


AP UP INS 
Morning Newspapers, Total 373 


Subscribers 303 152 55 

Circulation 15,849,132 10,701,498 4,149,929 
Evening Newspapers, Total 1,480 

Subscribers 887 664 206 

Circulation 19,616,674 16,781,020 8,608,180 
Total Newspaper Subscribers 

Domestic, Total 1,803 1,247 981 338 

Foreign 3 391 3 


The relative merits of the three major services was a vigorously 
disputed fact. The District Court did find, however, that “AP is a 
vast, intricately reticulated organization, the largest of its kind, gath- 
ering news from all over the world, the chief single source of news 
for the American press, universally agreed to be of prime conse- 
quence.” ** Further evidence did establish that newspapers have 
prospered and thrived utilizing only UP service, that newspapers have 
been organized and have built up circulation comparable to news- 
papers served by AP without AP service, and that AP is not essen- 


tial to the establishment nor the prosperity of newspapers; in fact, 
some newspapers have dropped AP membership and in preference 
to AP subscribed to UP.’* A significant single fact is that over 600 
newspapers are flourishing with UP service and without AP service. 


7 United Press will hereinafter be called UP. 

8 International News Service will hereinafter be called INS. 

952 F. Supp. at 366. 

10 Jd. at 366, 367; 65 Sup. Ct. 1434-5; Brief for the Associated Press, In the 
Supreme Court of the United States, October Term, 1944, Nos. 57-59, at 18, 19; 
Brief on Behalf of the Defendants, Associated Press, in Opposition to the 
Plaintiff's Motion for Summary Judgment, in the District Court of the United 
States for the Southern District of N. Y., Civil Action No. 19-163, at 70 et seq. 

It is to be noted that some newspapers are subscribers or a member of more 
than one news agency. 

11 Jd. at 373. The District Court made no finding that AP service was su- 
perior to other agencies. “Upon this motion we must take it as in dispute 
whether the general opinion in the calling is that the service of UP is better 
than that of AP, or vice versa; . . .” 52 F. Supp. at 367. 

12 Td. at 367, 368, 371. Justice Roberts in his dissent summarizes these facts: 

“Finally, the record contains affidavits which must, on a motion for sum- 
mary judgment, be taken as true, of twenty-three persons who are in the 
newspaper business. These are too lengthy to quote. In general the testi- 
mony was to this effect: Ten said the UP service was adequate and com- 
plete; thirteen said that AP service was not necessary to the success of a 
newspaper; one said that a newspaper was at no competitive disadvantage 
through the lack of AP service; and five testified that their papers to which 
AP membership was open, elected to use competing services. As of Sep- 
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The majority opinion in the Supreme Court emphasized all facts 
showing AP’s bigness, as AP serves 96 percent of the total morning 
circulation. But Justice Roberts in his caustic dissent illustrated the 
relative bigness of the major agencies, e.g. AP members comprise 
59 percent and UP 45 percent of the total number of daily evening 
newspapers. 

Major differences exist in the respective organizations. AP is a 
non-profit-making corporation whose operating expenses are paid by 
monthly assessments of members; UP and INS are corporations 
organized for profit. Also, admission requirements of AP differ 
from other services; if the petitioner for AP membership is a com- 
petitor of an AP member, i. e. if he is in the member’s “field,” ad- 
mission rests on the following by-laws, which the Supreme Court 
branded as objectionable on “their face.” 


1. Majority vote of AP members. The District Court’s objection 
to this ostensibly candid procedure was that few members would 
be personally interested in an admission to another’s “field,” but 
the members knew that at some time they would be confronted 
with a competitor desirous of AP service and would want the 
support of all members to exclude the petitioner. Few com- 
petitors of AP members have been admitted and virtually all 


non-competitors have been admitted. Admission of a non- 
competitor is by a vote only of the Board of Directors.'* 


. Payment of 10 percent of all assessments in the “field” since 
October 1, 1900 to the AP member in the “field.” It was found 
that this payment had no relationship to the value of assets, but 
was designed to compensate members for their loss “arising out 
of the applicant’s improved position as a competitor.” ** There 
was no evidence submitted that the payment had deterred any- 
one from applying for membership. 


. Making available to AP members in the “field” all exclusive 
news and photo services held by the applicant. The District 
Court found that this provision “may be a complete bar,” for 
some services are “not automatically open to others.”** Evi- 
dence was not presented that this by-law had prohibited admis- 
sion of any applicant. 


tember 1941 more than 600 domestic newspapers which were subscribers of 
UP were not members of AP. The fact is that AP does not attempt to 
restrain its members from taking services from other agencies.” 65 Sup. 
Ct. at 1435. 

13 52 F. Supp. at 370. 

14 Jd. at 371. 

15 [bid. 
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4. Agreeing to send “spontaneous” news to AP and further agree- 
ing not to sell “spontaneous” news and AP “copy” elsewhere. 
The District Court considered this provision valid in itself, but 
illegal when considered along with other admission rules.'® 


Other news and photo agencies have similar provisions and prac- 
tices. UP and INS use “assets value” contracts to compensate the 
subscriber for loss of exclusivity. Comparable data for AP and UP 
are given in the note.’ UP has some 584 newspapers and 454 radio 
stations and INS has 75 newspapers and a number of radio stations 
to furnish “spontaneous” news.’* Furthermore, it appears to be the 
practice of news and photo services to sell their services on an exclu- 
sive basis."® This exclusivity results principally from the fact that 
the commercial value of news disappears immediately upon publi- 
cation, 1. e., news is available to any newspaper after publication. 
The newspaper business is openly highly competitive, and news- 
papers, in order to “puff” to the public that they have the best news 
and photo services, bargain for exclusive contracts. Where competi- 
tors have the major services available, large newspapers have organ- 
ized their own exclusive services *° and these are usually sold under 
exclusive contracts. 

The District Court considered that AP’s admission requirements 
were consistent with “purely personal privilege,” but the intervention 
of “public interest” changed the right of AP to design by-laws to 
protect its own proprietary interests.** The majority in the Supreme 
Court did not subscribe to the District Court’s theory and apparently 
held that where an “oligopoly” condition (a market in which supply 


16 Td. at 373-374. 
17 The larger payments to AP members in the “field” as of 1942 are shown 
below : 
Morning and Sunday Evening 
New York $824,333.82 $575,003.49 
Chicago $334,250.46 $342,310.35 
Detroit $152,789 .68 $154,606.86 
Los Angeles $228,126.82 $134,709.80 


Exact comparable figures for UP were not presented in evidence, but UP has 
six contracts which require payments under $10,000.00, twenty between $10,000.00 
and $20,000.00, fifteen between $20,000.00 and $30,000.00, six between $30,000.00 
and $40,000.00, four between $40,000.00 and $50,000.00, one between $50,000.00 
and $60,000.00 and one between $60,000.00 and $70,000.00. There were no fig- 
ures presented for the “assets value” contracts of INS. 52 F. Supp. at 367, and 


n. 1. 

1852 F. Supp. at 367. 

19 Infra. note 20. 

20 N. Y. Times Syndicate, Chicago Tribune-N. Y. News Syndicate, N. Y. 
Herald-Tribune Syndicate, Los Angeles Times News Bureau, etc. Brief for 
Appellants Tribune Company and Robert Rutherford McCormick, in the Su- 
preme Court of the United States, October Term, 1944, No. 58 at 10. 

2152 F. Supp. at 371, 372. 
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is concentrated in a few large sellers) prevails, by-laws were violations 
of the Sherman Act when they hampered and impeded competition 
and resulted in a competitor being disadvantageously affected. Justice 
Roberts in his dissent persuasively argues that the by-laws were not 
illegal if the criteria of previous decisions were applied, and that the 
majority would be able to substantiate its decree only on a public 
utility theory. Let us first proceed to the application of the Sherman 
Act to AP’s admission by-laws. 


Application of Sherman Act to AP By-Laws 


The majority, speaking through Justice Black, declared that AP 
is organized for profit “exactly as are other business men who sell 
food, steel, aluminum, or anything else people need or want . 
all are alike covered by the Sherman Act.” ** The following discus- 
sion attempts to discover if the majority, besides applying the Act to 
all businesses, applied the same interpretation of the Act to all busi- 
nesses. Pertinent provisions of the Sherman Act are contained in 
the note.?* 

First decisions construing the Act applied a mechanical rule; liter- 
ally “every” contract or combination in restraint of trade was illegal.* 
This interpretation was overruled in 1911 by the now famous Stand- 
ard Oil case ** and the American Tobacco case.** In these cases the 
Court delved into legislative history and considered the predatory 
acts at which the legislation was aimed. The Court concluded that 
the legislature had in mind the common law restraints and applied 
the common law standard—“the rule of reason’”—to ascertain whether 
the contract, agreement, or combination came within the scope of the 
Act. It is admitted in the AP case that the by-laws restrain trade, 
but the controlling question presented is: Are the by-laws an “un- 
reasonable” or “undue” restraint of trade? 

In the some 35 years since the Standard Oil case, the Court has 
considered many fact situations and has applied the common law 

2265 Sup. Ct. at 1418. 

23 § 1. “Every contract, combination in the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce . . . is hereby declared to 
be illegal. 

§ 2. “Every person who shall monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or persons to monopolize . . 
shall be deemed guilty of a misdemeanor. . . .” Sherman Anti-Trust 
Act, 26 Stat. 209 (1890), 15 U. S. C. §1 et seq. 

24 United States v. Trans-Missouri Freight Ass’n, 166 U. S. 290, 17 Sup. Ct. 
540, 41 L. ed. 1007 (1897) ; United States v. Joint Traffic Ass’n, 171 U. S. 505, 
19 Sup. Ct. 25, 43 L. ed. 259 (1898). 

25 Standard Oil Co. v. United States, 221. U. S. 1, 31 Sup. Ct. 502, 55 L. ed. 
619 (1911). 


26 United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 
L. ed. 663 (1911). 
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standard, although the Court has delimited the test. In the Trenton 
Potteries case,”" in which the combination, controlling over 80 percent 
of sanitary pottery in the United States, was organized with the 
agreed purpose to fix and maintain prices, the Court held that the 
agreement was “unreasonable,” regardless of the reasonableness of 
prices. Later in the Socony-Vacuum case ** the Court announced 
that combinations formed for the agreed purpose of fixing prices were 
“unreasonable” per se. As clearly recognized by the District Court 
in the AP case, courts have implied in many cases and stated in oth- 
ers that without the ingredient of price-fixing, the combination was 
reasonable.”® 

In the Fashion Originators case *° the Court found that the object 
was to “destroy all competition” in the sale of garments which were 
copied from original designs; the combination employed a “boycott” 
to execute their plan. In the Eastern States case** a combination 
restricted competition by the circulation of a “black list” among its 
members. Writers consider that the Court has further delimited the 
“rule of reason” standard in these cases: illegal means are “unrea- 
sonable” per se.** 

The majority opinion in the Supreme Court in the principal case 
did not allude to these delineated principles as applicable to AP; 
nevertheless, quotations from cases embodying these principles were 
employed to give them applicability as precedents governing the facts 
of the instant case. For example, the majority used the Montague 
case ** to substantiate the statement: “The restraints on trade in 
news here were no less than those held to fall within the ban of the 
Sherman Act with reference to combinations to restrain trade outlets 
in the sale of tiles. . . .”** The basis of this decision was the fact 

27 United States v. Trenton Potteries Co., 273 U. S. 392, 47 Sup. Ct. 377, 


71 L. ed. 700 (1927). 

28 United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 60 Sup. Ct. 811, 
84 L. ed. 1129 (1940). 

29 Judge Hand high-lighted the previous cases and concluded: “. . . al- 
though the court finally condemned a trade association, it went to great lengths 
to find its apparent innocent regulations a cover for price fixing; the clear im- 
plication being that, without that element, the combination would have been 
lawful.” 52 F. Supp. at 369, 370. Thus, Judge Hand does admit that an essen- 
tial ingredient of illegality in certain prior decisions was price-fixing which did 
not exist in the AP case. 

30 Fashion Originators’ Guild of America v. F. T. C., 312 U. S. 457, 61 Sup. 
Ct. 703, 85 L. ed. 949 (1941). 

31 Eastern States Retail Lumber Dealers’ Ass’n v. United States, 234 U. S. 
600, 34 Sup. Ct. 951, 58 L. ed. 1490 (1913). 

32 Kirkpatrick, Commercial Boycotts as Per se Violations of the Sherman Act, 
(1942) 10 Gro. Wasu. L. Rev. 302, 387; (1941) 89 U. or Pa. L. Rev. 987; 
(1941) 41 Cor. L. Rev. 941. 

33 Montague & Co. v. Lowry, 193 U. S. 38, 24 Sup. Ct. 307, 48 L. ed. 608 

1904 


8465 Sup. Ct. at 1424. 
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that a boycott was employed and that prices of tile to non-members 
were 50 percent higher than to members. The facts of the AP case 
obviate the application of these principles.*® 

It appears that the Supreme Court has employed “the rule of rea- 
son” in its common law sense where the facts of case did not cate- 
gorically fall into the previously discussed classes of cases. In the 
now famous Apex Hosiery case,** in which a labor union took pos- 
session of a plant and held it during a protracted “sit down” strike, 
the Court held that the Act encompassed only “unreasonable” re- 
straints of trade. Also, in the much quoted Appalachian Coals case ** 
in which the primary object of the combination was to eliminate 
abuses in the depressed coal industry, the Court held that the object 
of the combination was a reasonable restraint. 

The significance of the manner in which the Court applied the 
“rule of reason” standard in prior cases is that where so applied the 
defendant had the opportunity to explain or justify his acts, and 
argue the reasonableness of his actions precisely because his conduct 
did not otherwise create the restraint banned as such by the statute. 
Justification has been held to be relevant where the object was to 
promote the defendant’s own welfare by correcting evils in the in- 
dustry,** where competition was only indirectly affected, where com- 
petition was not substantially affected,*® or where the agreement was 
normal and usual in the aid of trade.*° It would seem that AP’s at- 
tempt to justify its by-laws as normal and usual in news competition 
and as essential to the protection of its proprietary interest fell within 
the doctrine of justification as developed in previous cases and should 
have been exculpatory of liability for violation of the Act.** 


35 Justice Murphy in his dissent commented on the majority’s employment of 
prior cases: “. . . most of the cases cited in support of the result reached by 
the Court today are relevant only to a situation where there is some element of 
coercion or unfairness present. Thus the combination in Montague & Co. v. 
Lowry . . . was designed to force non-members to join as the price of being 
able ‘to transact their business as they had heretofore done.’” 65 Sup. Ct. at 
1442. 

36 Apex Hosiery Co. v. Leader, 310 U. S. 469, 60 Sup. Ct. 982, 84 L. ed. 1311 
(1940). 

37 Appalachian Coals v. United States, 288 U. S. 344, 53 Sup. Ct. 471, 77 L. ed. 
825 (1933). 

38 [bid.; Sugar Institute v. United States, 297 U. S. 553, 598, 56 Sup. Ct. 629, 
80 L. ed. 859 (1936). 

39 Apex Hosiery Co. v. Leader, supra note 37, at 500. 

40 United States v. American Tobacco Co., supra note 26, at 180. 

41 Justice Murphy attacked squarely the legal basis of the decision of the ma- 
jority of the Supreme Court: 

“Competitive practices emerge as unreasonable restraints of trade only if 
they are infused with an additional element of unfairness, such as monopoly, 
domination, coercion, price fixing or an unreasonable stifling of competition. 
If there is such a factor in this instance, however, it lies deep in the un- 
fathomed sea of conflicting or unproved facts,” 65 Sup. Ct. at 1440. (Em- 
phasis supplied.) 
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The government contended that AP monopolized part of the trade, 
and it has been held that a combination is objectionable if it intends 
to attain a monopoly, has attained a monopoly, or has the purpose 
and power to exclude competitors from the trade.** The District 
Court’s findings appear to preclude the utilization of the above men- 
tioned monopoly tenets. It was found that AP did not monopolize 
or dominate the original sources of news, the furnishing of news re- 
ports, nor the transmission facilities.** There were no findings that 
AP intended to monopolize or that AP harbored the purpose or had 
the power to exclude newspapers or news services from the “field,” 
i. e., exclude from the newspaper business or news gathering “field.” 
Size in itself has been held as not controlling to ban a combination ; 
in the Steel case ** the combination controlled more than 50 percent 
and in the Appalachian case ** more than 70 percent. Nevertheless, 
it was intimated by the District Court that a monopolistic condition 
existed in the instant case when it stated: “. . . advantage alone may 
make a monopoly unlawful.” *® Reflection on the findings pertaining 
to monopoly render this and other similar statements inapplicable to 
the facts in the AP case.** Courts have considered that combinations 
which have monopolistic characteristics must “unreasonably” interfere 


42 United States v. Terminal Railroad Ass’n of St. Louis, 224 U. S. 383, 32 
Sup. Ct. 507, 56 L. ed. 810 (1912). Cf., Appalachian Coals v. United States, 
supra note 37; Paramount Famous Lasky Corp. v. United States, 282 U. S. 30, 
51 Sup. Ct. 42, 75 L. ed. 145 (1930). 

43 Justice Roberts analyzed these holdings: 

“The court below reached conclusions as to monopoly which were re- 
quired by the record: 

“*AP does not monopolize or dominate the furnishing of news reports, 
news pictures, or features to newspapers in the United States. 

“*AP does not monopolize or dominate access to the original source of 
news. 

“*AP does not monopolize or dominate transmission facilities for the 
gathering or distribution of news reports, news pictures, or features.’ 

“Tf the opinion of this court means to suggest that while the news can be 
gathered by anyone, because no one has, or can have, a monopoly of the 
events of history, AP monopolizes the services of those who report news 
which its energies and efforts have employed and trained, (which is not 
shown) then, I submit, we have a new concept of monopolization, namely, 
that where some person, out of materials open to all, creates his own prod- 
uct, by hiring persons to produce it, that person may not determine to whom 

- will sell and from whom he will withhold the product.” 65 Sup. Ct. at 
1435. 

44“But we must adhere to the law and the law does not make mere size an 
offence or the existence of unexerted power an offence.” United States v. 
United States Steel Corp., 251 U. S. 417, 451, 40 Sup. Ct. 293, 64 L. ed. 343 
(1920). 

45 Appalachian Coals v. United States, supra note 37. 

46 52 F. Supp. at 371. 

47 Justice Murphy stated the precise criteria to be applied to AP: 

“A cooperative organization, untinged with any monopolistic or other ob- 
jectionable hue, is free to exceed its competitors in size and excellence with- 
out losing its right to choose its members and to protect its own unique 
products from the use of others.” 65 Sup. Ct. at 1441, 
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with competition in the common law sense to come within the mean- 
ing of the Act; ** the Court found no “unreasonable” interference in 
the instant case.*® It does appear, therefore, that the government's 
contention was unfounded in the present case since size alone does 


not support the charge of monopoly as the Act has been construed in 
previous cases. 


Much was made in evidence of the cooperative nature of AP. 
Courts have uniformly held that the form of the organization of the 
combination was not to be condemned, but the predatory acts at 
which the Act was aimed.*® AP, under this principle, was not within 


the meaning of the Act because it was a non-profit-making coopera- 
tive corporation. 


After piercing much irrelevant speculation, the hinges of the affirm- 
ing decision of the majority of the Supreme Court appear to be the 
District Court’s findings that the by-laws resulted in AP members 
having an “advantage” over competitors and that the by-laws had 
“hampered and impeded the growth of competing news agencies” and 
newspapers.** Unless coupled with the previously discussed common 


48 Standard Oil Co. v. United States, supra note 25; United States v 
can Tobacco Co., supra note 26. 

49 After Justice Roberts related the common law doctrine under the Act to 
the facts in the principal case, he concluded: “It is little wonder that the Dis- 
trict Court refrained from finding that AP had unduly or unreasonably re- 
strained competition between news agencies or newspapers.” 65 Sup. Ct. 1435. 

50 “A cooperative enterprise, otherwise free from objection, which carries with 
it no monopolistic menace, is not to be condemned as an undue restraint. . . .” 
Appalachian Coals v. United States, supra note 37, at 373-374. 

51 Justice Black in the majority opinion states: “It is apparent that the ex- 
clusive right to publish news in a given field, furnished by AP and all of its 
members gives many newspapers a competitive advantage over their rivals. 
Conversely, a newspaper without AP service is more than likely to be at a com- 
petitive disadvantage.” 65 Sup. Ct. at 1423. ( Emphasis supplied.) 

“The District Court found that the By-Laws in and of themselves were con- 
tracts in restraint of commerce in that they contained provisions designed to 
stifle competition in the newspaper publishing field.* The court also found that 
AP’s restrictive By-Laws had hindered and impeded the growth of competing 
newspapers.® 

Note 7: . . The Court declared that the conditions which old members 

could impose upon new applicants for membership were plainly de- 
signed in the interests of preventing competition.’ 

Note 8: “That finding is as follows: ‘The growth of news agencies has been 

fostered to some extent as a result of the restrictions of The Asso- 
ciated Press’ services to its own members, but other restrictions im- 
posed by The Associated Press have hampered and impeded the 
growth of competing news agencies and of newspapers competitive 
with members of The Associated Press.’ . . .” 65 Sup. Ct. at 1420. 

Justice Roberts assailed these holdings: “These conclusions are without sup- 
port in the record or in the findings below, and are unsupported by any finding 
by this court based on the facts of record.” 65 Sup. Ct. 1433. 

Justice Murphy likewise denounces the fact basis of the Court’s theory: “But 
even if competitive disadvantage, under some circumstances, is sufficient to prove 
an unreasonable stifling of competition, the Government has as yet produced no 


evidence to support the existence or the likelihood of such disadvantage.” 65 
Sup. Ct. at 1441. 


. Ameri- 
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law theories, “advantage” and “hampering” competition as such have 
not been deemed “unreasonable” in previous cases.*? In virtually all 
cases involving the Act, the combinations have had an advantage and 
have lessened competition to some degree. The courts have looked 
further to ascertain if the combination involved price-fixing, coercion, 
unfair practices, or was an “unreasonable” restraint of trade, and in 
the instant case these ingredients of illegality were not perceptible in 


52 In the Prairie Farmer case, the combination, composed of farm newspapers, 
collectively offered lower advertising rates; non-members charged the combina- 
tion with violation of the Sherman Act. The Court fully developed the common 
law doctrine of “unreasonableness” and then concluded: 


“Here, appellants [combination], it seems to us, brought about a situation by 
agreement amongst themselves whereby in association they could reduce the cost 
of securing sustenance in the way of advertising in competition to a certain 
degree with national farm papers. What they sought in that respect was con- 
ducive to reduction of cost and to efficiency of operation of their businesses. Un- 
fortunately, appellee was not in position to meet that competition; but that fact, 
it seems to us, is one of the fortunes of development of imdustrial practices, and 
its existence should not stamp with the stigma of illegality the act of appellants.” 
Prairie Farmer Pub. Co. v. Indiana Farmer’s Guide Pub. Co., 88 F. (2d) 979, 
983 (C. C. A. 7th, 1937), cert. den., 301 U. S. 696, 57 Sup. Ct. 923, 81 L. ed. 
1352 (1937), reh. den., 302 U. S. 773, 58 Sup. Ct. 4, 82 L. ed. 599 (1937). 


In the Appalachian Coals case in which the combination secured an advantage 
the Court held that the acts were not unreasonable where the object of the com- 
bination was to rectify the evils of the industry. 


“Putting an end to injurious practices, and the consequent improvement 
of the competitive position of the group of producers, is not a less worthy 
aim and may be entirely consonant with the public interest, where the group 
must still meet effective competition in a fair market and neither seeks nor 
is able to effect a domination of prices.” Appalachian Coals v. United 
States, supra note 37 at 374. 


In the American Tobacco case the Court quoted from the Joint Traffic case 
as given below: 

“The Act of Congress must have a reasonable construction, or else’ there 
would scarcely be an agreement or contract among business men that could 
not be said to have, indirectly or remotely, some bearing on interstate com- 
merce and possibly to restrain it. Applying the rule of reason to the con- 
struction to the statute, it was held in the Standard Oil Case that as the 
words ‘restraint of trade’ at common law and in the law of this country at 
the time of the adoption of the Anti-trust Act only embraced acts or con- 
tracts or agreements or combinations which operated to the prejudice of 
the public interests by unduly restricting competition or unduly obstructing 
the due course of trade or which, either because of their inherent nature or 
effect or because of the evident purpose of the acts, etc., injuriously re- 
strained trade, that the words as used in the statute were designed to have 
and did have but a like significance.” United States v. American Tobacco 
Co., supra note 26 at 179. 


Justice Murphy applied the common law test to the facts in the instant case. 
“Thus for the first time the Court today uses the Sherman Act to outlaw a rea- 
sonable competitive advantage gained without the benefit of any of the evils that 
Congress had in mind when it enacted this statute. On the main issue before us, 
the record shows a complete absence of any monopoly, domination, price fixing, 
coercion or other predatory practices by which competition is eliminated to the 
injury of the public interest. . . . and the District Court was unable to find 
otherwise.” 65 Sup. Ct. at 1438. 


a a ee ee ee ee. ee...’ 
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evidence.** Furthermore, AP's service was not found to be superior 
to other services. The District Court did find that one or more of 
the major services was “essential” to the operation of a newspaper, 
but that three major services were “comparable.” No newspaper 
was found to have been discontinued or prevented from starting as 
a result of the by-laws. In contrast, the successful operation of non- 
member newspapers was clearly established.** To mention only two, 
the Chicago Sun and the Washington Times Herald, which com- 
plained to the Department of Justice, were proved to be successful 
newspapers and in vigorous competition with AP members. The 
growth of UP since it started in 1907 demonstrates that UP had not 
been appreciably affected; beginning with 369 newspapers it ex- 
panded to 981 domestic and 391 foreign newspaper subscribers in 
1941.°° Justice Black in the majority opinion asserted that the Dis- 
trict Court had found that the by-laws were “designed to stifle compe- 
tition” ; °° Justice Roberts succinctly answers that the District Court 
made no such finding “‘as mere reading will demonstrate.” ** In the 
principal case it seems that the majority in the Supreme Court 
pitched their opinion on a basis unwarranted by the established prin- 
ciples of prior cases.** After briefly developing the doctrines of pre- 
vious cases, Judge Learned Hand expressedly acknowledged that 


precedents did not lend support to the decree; then he frankly ex- 
panded the common law doctrine on the ground of “public interest” 
and conceded that the judicial function at times involves a choice be- 
tween opposing interests akin to the “legislative” function.*® Thus, 


53 Justice Roberts step by step illustrated that AP did not come within the 
doctrine of prior cases and then stated: “I conclude, therefore, that there is no 
justification for a holding that the operation of AP must inevitably result, or 
that its activities have in fact resulted, in any undue and unreasonable restraint 
of free competition in any branch of trade or commerce.” 65 Sup. Ct. at 1435. 

Justice Murphy likewise applied the common law standard and concluded: 
“Certainly the Sherman Act was not designed to discourage men from combin- 
ing their talents and resources in order to outdo their rivals by producing better 
goods and services. It was meant to foster rather than to thwart or punish 
successful competition. Competitive practices emerge as unreasonable restraints 
of trade only if they are infused with an additional element of unfairness, such 
as monopoly, domination, coercion, price fixing or an unreasonable stifling of 
competition. If there is such a factor in this instance, however, it lies deep in 
the unfathomed sea of conflicting or unproved facts.” 65 Sup. Ct. at 1440. 

54 Supra note 12. 

552 F. Supp. at 366, 367; Brief for the Associated Press, In the Supreme 
Cua of the United States, October Term, 1944, No. 56-59 at 18. 

56 Supra note 51. 

5765 Sup. Ct. at 1433. 

58 Supra note 52. 

59 Judge Hand after reference to prior common law criteria states: “Certainly 
such a function is ordinarily ‘legislative’; for in a legislature the conflicting 
interests find their respective representation, or in any event can make their 
political power felt, as they cannot upon the court. The resulting compromises 
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even the opinion of the court below substantiates the conclusion 
reached herein that the majority in the Supreme Court failed to apply 
delineated principles of former decisions to AP and did not treat AP 
as the Court has treated “businessmen who sell food, steel, aluminum, 
or anything else people need or want” in prior decisions. 


Public Interest 


Justice Frankfurter in a majority concurring opinion substantially 
echoed Judge Learned Hand’s solvent of “public interest.” The 
public’s interest, Judge Hand explained, was that the withholding of 
a major service from a newspaper deprives the public of “means of 
information”; “it is only by cross-lights from varying directions that 
full illumination can be secured.” ® Justice Murphy answers: “Nor 
does it appear from the record that any appreciable segment of the 
public has been unduly deprived of access to world news through 
inability to read Associated Press dispatches in non-member pa- 
pers.” *! Furthermore, as mentioned before, news is available for all 
newspapers to use immediately after publication. Evidence estab- 
lished that major news events were covered by most services. Dif- 
ferences among the respective reports may be attributed to the indi- 
vidual reporter’s method of handling the event, and since it was held 
that AP’s reports were unbiased and uncolored, these differences 
would seem not to be a requisite for “full illumination.” Weekly, 
monthly, and quarterly magazines and papers present commentaries 
and analyses of the news that appear to provide more “illumination” 
than the factual reports of the news services. Consequently, since it 
appears that admission of competitors of AP members would not ap- 
preciably “illuminate” the public more than prevailing conditions, 
“public interest,” as defined by Judge Hand, is at the most a tenuous 
ground for the Court to infiltrate into the legislative realm and bur- 
den a news gathering agency with a positive duty not to discriminate 
against applicants. 

Justice Frankfurter used the instrument of “public interest” in a 
unique fashion. He severed AP from other businesses and treated it 
as in a single category wherein “‘it is wholly irrelevant that the Asso- 


so arrived at are likely to achieve stability, and to be acquiesced in: which is 
justice.” 52 F. Supp. at 370. 

Judge Hand then justifies his judicial “legislation” in the principal case by 
using judicial development of the law of torts as an analogous situation. Need- 
less to point out, tort judicial development is not precisely analogous, because 
here there is legislative action coupled with judicial ascertainment of legislative 
intention. 

60 52 F. Supp. at 372. 


6165 Sup. Ct. at 1441. 
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ciated Press itself has rival agencies.” ** He reasoned that the con- 
stitutional guaranty of free press required that the by-laws be held 
as “unreasonable” in order that the public may have unrestrained 
access to AP service.** This a priori reasoning was unwarranted by 
the findings of the District Court, as has been demonstrated, and does 
not fall within any theory announced in previous cases. 

The majority in the Supreme Court expressly refuted the charge 
by Justice Roberts that only upon public utility grounds would the 
Court be able to impose such a decree on AP.** Both Justice Frank- 
furter and Judge Hand belittle the accusation.” The fashioning of 
the decree, however, lends support to the charge. The decree en- 
joined the by-laws pertaining to admission and “spontaneous” news 
restrictions, but AP was given time to change the by-laws so that 
members would not consider the competitive position of the applicant 
when he requested admission.*® However, the District Court ex- 
pressly allowed AP “to adopt substitutes which will restrict admis- 
sions.” AP must change its by-laws to conform to this test because 
AP’s news organization would be drastically weakened if members 
were free to send AP “copy” to non-members and the members were 
not obligated to provide “spontaneous” news for AP’s news channels. 
The decree did not affirmatively declare that AP had to admit all 
applicants; however, some statements of the Court would substan- 
tiate such a view.®* The negative manner of framing the decree 
seems to accomplish a comparable result, because any standard de- 
signed by AP which would exclude non-members is subject to the 
charge that AP members were subjectively considering the competi- 
tive position of the non-member. Furthermore, in prior cases under 
the Sherman Act a decree which directed the combination indiscrimi- 
nately to admit applicants has been utilized where public calling enter- 
prises have obtained a monopoly and excluded others from essential 


62 Jd. at 1428. 
63 Td. at 1429. 


64 Jd. at 1424. Justice Roberts stated: “Such a concept can only be justified 
on the public utility theory upon which the court below proceeded, . . .” 
at 1435. 


65 Jd. at 1428, 1429; 52 F. Supp. at 375. 
66 52 F. Supp. at 375. 


87 Justice Black construed the decree of the District Court to mean: “Inter- 
preting the decree to mean that AP news is to be furnished to competitors of 
old members without discrimination through By-Laws controlling membership, 
or otherwise, approve it.” 65 Sup. Ct. at 1425. 

Judge Hand clearly stated the object to be accomplished by the decree: “The 
effect of our judgment will be, not to restrict AP members as to what they 
shall print, but only to compel them to make their dispatches accessible to oth- 
ers.” 52 F. Supp. at 374. 


6 
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facilities.°* In the St. Louis Terminal case the combination, com- 
posed of railroads, had the power to exclude any non-member from 
terminal facilities in St. Louis because of the peculiar topographical 
conditions of the city. Utilization of this form of decree has not been 
employed in the usual anti-trust decrees, for the courts have wanted 
to stimulate competition and have eliminated the restrictive predatory 
practices which restricted or stifled competition. In the instant case 
the Court did not slash the by-laws which they considered restrained 
competition, but they imposed an onerous burden upon AP to admit 
applicants equally. Thus, it would seem that AP is now invested 
with a duty like the public utility obligation to serve all equally. 

In order to come within the ambit of the common law doctrine of 
public callings, which is the common law forerunner of present public 
utilities, courts have determined that one or more of the following 
essentials must be present: eminent domain, a “holding out’ to serve 
all, or a monopoly.”° Needless to discuss, AP does not come within 
the area of these requisites; AP holds no franchise, has not held itself 
out to serve all, enjoys no monopoly. Therefore it would seem that 
AP was not obliged to undertake a public utility duty on these long 
recognized grounds. 





68 United States v. Great Lakes Towing Co., 208 Fed. 733, 747 (N. D. Ohio, 
1913); United States v. New England Fish Exchange, 258 Fed. 732, 752 (D. 
ag United States v. Pulman Co., 50 F. Supp. 123, 136-137 (E. D. 
Pa. : 

Justice Roberts commented on the employment of this type of decree: “More- 
over it is to make a new statute by court decision. The Sherman Act does not 
deal with public utilities as such. They may violate the Act, as may persons 
engaged in private business. But that Act never was intended and has never 
before been thought to require a private corporation, not holding itself out to 
serve the public, whose operations neither were intended to nor tended unrea- 
sonably to restrain or monopolize trade, to fulfill the duty —a A a public 
calling of serving all applicants on equal terms.” 65 Sup. Ct. at 1 

To the same effect is a comment on the District Court’s AS ” “Hereto- 
fore it has generally been recognized that neither the Sherman Act nor the 
Clayton Act imposed upon any particular business the obligation to serve with- 
out discrimination, although, of course discrimination in the choice of customers 
might be part of a scheme to dominate the market or suppress competition and 
therefore unlawful for that reason. In the instant case the Court finds no sup- 
pression of competition in the gathering of news and apparently places its de- 
cision on the paramount interest of the public in the widespread services of AP. 
This may be sound public policy, but it is highly questionable that it can be 
deduced from the existing anti-trust legislation.” (1944) 92 U. or Pa. L. Rev. 


69 United States v. Terminal Ass’n of St. Louis, supra note 42, 

70 Judge Swan in his dissent in the District Court’s decision clearly applied 
the established doctrine to AP: “The business of gathering news is not one of 
those occupations which were recognized at common law as affected with a 
public interest. AP has never held itself out as ready to serve all newspapers. 
Nor has it been granted the power of eminent domain or any other public 
franchise which might justify imposing the duty to serve all applicants with 
discrimination. If such a duty is to be imposed on news gathering agencies, I 
ag it should be done by legislative, rather than judicial, fiat.” 52 F. Supp. 
at 376. 
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Judge Hand deemed that the Munn case" and the Nebbia case ™ 
were adequate legal precedent for his employment in the instant case 
of “public interest.”” The oft quoted Munn case clothed grain eleva- 
tors of Chicago with “public interest” only after the Illinois legisla- 
ture enacted a statute designed to regulate the grain elevators; 
“public interest” was avowedly declared by the legislature and the 
Court only validated the statute. The Nebbia case concerned a New 
York statute which regulated and supervised the milk industry. An- 
swer to judicial declaration of “public interest” in the principal case 
is provided by the Nebbia case: “The courts are without authority 
either to declare such a policy [economic policy], or, when it is de- 
clared by the legislature, to override it.” ** These cases do not lend 
support to the judicial declaration of “public interest’? where there 
has not been permeation of a particular “public interest” in a specific 
business. The application of these cases to the principal case appear 
unwarranted, because Congress has not announced a “public interest” 
in news gathering agencies. 

Judge Hand rightly deemed that in the application of the Act to a 
specific fact situation “public interest’? was to be considered. The 
courts have delineated the public interest in the Act in previous cases 
in the light of the restraints at which the Act was aimed.™ In the 
principal case Justice Frankfurter and Judge Hand seemed to disre- 
gard this outlined policy when they banned the by-laws of AP and in 
effect legislated.”® 

“Public interest,” furthermore, was applied only to newspapers— 
the terminal vehicle for disclosure of news to the public. It is sug- 
gested that this concept does not embrace the whole necessary for the 
public’s illumination. The whole encompassed would seem to be the 
collection, distribution, and publication of news, because if any one 
of these essential steps is not fully developed the public’s information 
will suffer. The time-honored method used by the courts to imple- 
ment the public policy of the Act was to engender competition by 
eliminating the inibitions on the trade imposed by the combination. 
It does appear that effective competition in the various steps of news 


71 Munn vy. Illinois, 94 U. S. 113, 24 L. ed. 77 (1876). 

72 Nebbia v. New York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934), 
note 89 A. L. R. 1469 (1934). 

73 Td. at 537. 

74“This court has since repeatedly recognized that the restraints at which the 
Sherman law is aimed, and which are described by its terms, are only those 
which are comparable to restraints at common law, although accomplished by 
means other than contract... .” Apex Hosiery Co. v. Leader, supra note 36 
at 498; Nash v. United States, 229 U. S. 373, 376, 33 Sup. Ct. 780, 57 L. ed. 
1232 (1913) ; Maple Flooring Manufacturers Ass’n v. United States, 268 U. S. 
563, 583, 584, 45 Sup. Ct. 578, 69 L. ed. 1093 (1925). 

75 Supra note 68. 
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publication would provide the public with more illumination than a 
lesser competitive state. Maintaining and fostering AP’s efficient 
news organization would seem to be stimulated by competition among 
members and non-members, and this stimulation will be absent under 
the decree in the instant case. Furthermore, it seems that AP mem- 
bership may grow with a corresponding decline in the subscribers of 
other services. Since newspapers now have a choice among the serv- 
ices, they may prefer AP over other services, because AP does have 
the larger news coverage and does operate without profit. If news- 
papers are unable to financially afford more than one service, the 
number of other service subscribers may decrease. Justice Roberts 
suggests that the decree may result in a monopoly by AP or some 
“resulting agency.” *® The decree introduces no stimulation to effec- 
tive competition in the news gathering field, and it would seem that 
competition among news services may appreciably lessen by making 
AP membership available to applicants. Thus, it appears that the 
application of “public interest” to newspapers as effectuated by the 
Court may have a detrimental effect on the public’s illumination. 

State decisions, with one discredited exception, have held that AP 
is not “clothed with public interest.” In the Star Publishing case ™ 
wherein the plaintiff sought AP membership the court held that AP 
was not a public utility; consequently, AP did not have to admit new 
members. One Illinois case ** considered AP a public utility, but 
later the Illinois Court explained that this decision was predicated on 
the salient fact that at that time AP had been granted eminent do- 
main.”® The New York Court in the Matthews case * held that AP 
could expel a member, thereby holding that AP was not invested 
with a public utility duty. Therefore, previous cases substantiate 
only one view in the principal case: AP was not obligated to admit 
new members. 

The First Amendment prohibits Congress from abridging the “free- 
dom of speech, or of the press; . . .” This organic provision ex- 
presses an avowed public policy of this Nation, and the courts in 
compliance with its mandate have minutely scrutinized enactments to 
ascertain whether legislatures have interfered with this rampart of 
democracy. Justice Black, who wrote the majority opinion in the 


76 “The decree may well result not in freer competition but in a monopoly in 
AP or UP, or in some resulting agency, and thus force full and complete regi- 
mentation of all news service to the people of the nation.” 65 Sup. Ct. at 1437. 

77 The Star Publishing Co. v. Associated Press, 159 Mo. 410, 60 S. W. 91 
(1900). 

78 Inter-Ocean Pub. Co. v. Associated Press, 184 Ill. 438, 56 N. E. 822 (1900). 

79 Gaskill v. Forest Home Cemetery Co., 258 Ill. 36, 101 N. E. 219, 221 
(1913). 

80 Matthews v. Associated Press of N. Y., 136 N. Y. 33, 32 N. E. 981 (1893). 
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principal case, has unequivocally declared that the First Amendment 
“must be taken as a command of the broadest scope that explicit lan- 
guage, read in the context of a liberty-loving society, will allow.” *! 
Nevertheless, it was explained by Justice Black in the instant case 
that utterances were the concern of the Court and the case did not 
involve the right to utter.** The scope of the First Amendment em- 
braces far more than this narrow construction; free and untrammeled 
collection and dissemination as well as publication of news are en- 
compassed in order to provide the public with unrestricted news.** 

By the decree, AP is required to submit its by-laws for the Dis- 
trict Court’s approval. Thus, the Court is supervising the internal 
organizational rules of a news service. Approval of these by-laws 
may not end AP’s day in court. In any case where a competitor has 
been excluded, the Court must ascertain if the state of mind of the 
members was such that the competitor’s position was considered. 
Furthermore, since it seems that a duty was imposed upon AP to 
admit competitors without discrimination, why may not AP mem- 
bers themselves demand equality of treatment with respect to such 
matters as the nature of the service furnished by AP? Thus, again, 
the courts would be called upon to supervise the internal affairs of 
the vitals of news publication. The decree in the instant case seems 
to sanction by judicial fiat interference with the functions of the press 
of a sort which has long been regarded as violative of the spirit of the 
First Amendment. 

Courts have decried any attempt to impose on newspapers a public 
utility duty to serve all.** It is admitted that news services are sub- 
ject to the general laws of the land—taxes, wage laws, contempt of 
court, anti-trust laws, etc., but as in the case of taxes,*° news media 
are not to be subjected to discrimination. It appears that a discrimi- 
natory theory was developed by Justice Frankfurter and Judge Hand 
by justifying the decree by invoking the tenuous “public interest” 
theory. AP is now subjected to a duty which other businesses, ex- 


81 Bridges v. Calif., 314 U. S. 252, 263, 62 Sup. Ct. 190, 86 L. ed. 192 (1941). 
8265 Sup. Ct. at 1418. 
83 It seems that Justice Murphy correctly appraised the facts of the instant case 


“ 


when he stated: . it is clear that they are engaged in collecting and dis- 
tributing news and information rather than in manufacturing automobiles, alu- 
minum or gasoline. We cannot avoid that fact. Nor can we escape the fact 
that governmental action directly aimed at the methods or conditions of such 
collection or distribution is an interference with the press, however different in 
degree it may be from governmental restraints on written or spoken utterances 
themselves.” 65 Sup. Ct. at 1439. 

84 Journal of Commerce Pub. Co. v. Tribune Co., 286 Fed. 111 (C. C. A. 7th, 
1922); In re Louis Wohl, 50 F. (2d) 254 (E.D. Mich. 1931); Lake County 
v. Lake County Pub. and Printing Co., 280 Ill. 243, 117 N. E. 452 (1917). 

85 Grosjean v. American Press Co., 297 U. S. 233, 56 Sup. Ct. 444, 80 L. ed. 
600 (1936). 
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cept public utilities, are not obliged to undertake. Thus, the Court 
appears to have invaded an area which it formerly has acted as a 
sentry against infiltration of legislative supervision of the internal 
rules of a news service. 

Restraint of the press by Congress is justified in a clearly defined 
narrow sphere. Only where a “clear and present danger” prevails 
may the legislature breach this tenaciously court-held barrier.** It 
would seem that the Court should scrupulously comply with this 
standard in its own conduct. The decree seems to go far toward 
weakening the “clear and present danger” test as applied by the courts 
in previous decisions. 

Conclusion 


If the Court considers the instant case as a controlling precedent 
a new doctrinal trend in anti-trust law may be foreshadowed, because 
the established principles of previous cases, i.¢., unfair practices, 
coercion and price-fixing, were not utilized by the majority of the 
Supreme Court. The principle injected into the anti-trust doctrine 
appears to have no definite limits and deprives the defendant of the 
opportunity of justification heretofore approved in certain cases aris- 
ing under the Sherman Act. Only the first decisions construing the 
Act demarcate an area of illegality comparable to this decision. Those 
decisions held that “every” contract, combination, or conspiracy in 
restraint of trade was objectionable. Therefore, it seems that the 
majority of the Supreme Court has misapplied the doctrine developed 
since the Standard Oil case of 1911. 

The decree in the instant case requires the District Court’s ap- 
proval of changed by-laws. If approval is not forthcoming, AP will 
have to submit new by-laws over and over again until approval is 
granted. Also, upon what grounds, if any, may AP veto an appli- 
cant? Lack of journalistic standards? Inability to pay assessments 
for the service? Furthermore, may AP expel a member, as it has 
had the right to do in the past, for distortion of AP “copy,” failure 
to provide “spontaneous” news for members, disclosure of AP “copy” 
to other than members? Or non-payment of assessments? These 
and other problems surely will arise under the present decree. It 
appears that the courts are ill-equipped to investigate and adequately 
proscribe the detailed rules necessary for a satisfactory solution of 
these problems. 

As dealt with earlier in this discussion, news agencies have strik- 
ingly similar characteristics, ¢.g., contracts for exclusivity, payments 


86 West Virginia State Bd. of Ed. v. Barnette, 319 U. S. 624, 63 Sup. Ct. 
1178, 87 L. ed. 1628 (1943); Bridges v. Calif., supra note 81. 
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for loss of exclusivity, and provision for subscribers to send “spon- 
taneous” news to the service. Two of the news services, UP and 
INS, are vast world-wide agencies which are “comparable in size, 
scope and coverage and efficiency” to AP. If competitors did not 
have these services available, “more than likely” a newspaper without 
these services would be at a disadvantage. Therefore, it would 
seem that the evils determined to prevail in the principal case exist 
to a lesser degree in other services but may suffice to bring these 
agencies within the Court’s interpretation of the Act.87 Unquestion- 
ably, the theory of “public interest,” predicated of “full illumination” 
of the public, is incompatible with the withholding of a service “com- 
parable” to AP from the public. Justice Murphy cautioned inter- 
ference with the press by judicial fiat when he stated :** 

The tragic history of recent years demonstrates far too well 
how despotic governments may interfere with the press and 
other means of communication in their efforts to corrupt public 
opinion and to destroy individual freedom. Experience teaches 
us to hesitate before creating a precedent in which might lurk 


even the slightest justification for such interference by the Gov- 
ernment in these matters.*® 


ALFRED B. KNIGHT. 


87 Justice Roberts stated: “I cannot perceive how, if AP falls within the de- 
nunciation of the statute, UP and INS do not equally, and by the same test. 


No significant feature of the practices of the one is absent in those of the oth- 
ers.” 65 Sup. Ct. at 1436. 

8865 Sup. Ct. at 1439. 

89 In order to comply with the decree of the court, AP called a special meet- 
ing of the members to change the by-laws and admit new members. 

The Post-Enquirer, (Oakland, Calif.), the Washington Times Herald, and 
the Detroit Times were admitted to full membership. The Chicago Sun was 
admitted as an associate because of its prior commitments to UP to furnish UP 
with “spontaneous” news. In the special meeting the question arose as to why 
the members could not reject the Chicago Sun for reasons other than the com- 
petitive position of the Sun. In response to this question, a letter from AP’s 
counsel, John T. Cahill, was read wherein he called attention to the proxy battle 
in 1942 where the Chicago Sun was excluded and then stated: “We would 
therefore be confronted with the difficulty of convincing the court that the re- 
jection of the Chicago Sun at this time was for reasons entirely independent 
of competition. It is because of this fact that I feel the rejection of the Chi- 
cago Sun in the forthcoming special meeting of members might constitute a 
contempt of court.” 

A by-law to conform precisely to the decree was proposed; this by-law 
affirmatively declared that AP members shall not “take into consideration in 
passing upon such applicant the effect of his or its admission upon the ability 
of such applicant to compete with members. 

Furthermore, a by-law was proposed to “substitute a contract with the mem- 
ber covering the nature of the service which is to be supplied the member, the 
use to which he may put it and other similar matters. The member will sign 
both the by-laws and the contract and will be required to adhere to commit- 
ments of each.” N.Y. Times, November 29, 1945 at 1, 20. 

This special meeting demonstrates the difficulty which will arise when AP 
excludes an applicant; AP counsel felt that exclusion of the Chicago Sun might 
be grounds for a contempt action even if the Sun were rejected for “entirely 
independent” reasons other than its competitive position, 
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THE INTERNATIONAL Court oF Justice: A Key To Wortp PEACE 
Historical Background 


On June 26, 1945, the nations of the world again signified their 
determination to “save succeeding generations from the scourge of 
war,” to “reaffirm faith in fundamental human rights, in the dignity 
and worth of the human person, in the equal rights of men and women 
and of nations large and small,” and to “establish conditions under 
which justice and respect for the obligations arising from treaties and 
other sources of international law can be maintained.” + For the ac- 
complishment of these ends the nations involved ratified the Charter 
of the United Nations and the Statute of the International Court of 
Justice. 

This Statute is the culmination of many years of effort to create a 
permanent and adequate tribunal to which nations could bring their 
disputes for decisions based on the application of rules of law, rather 
than on political, economic or social expediency or force. In the judi- 
cial development of the United States the pendulum swung from the 
settling of disputes by means of a court of arbitration under the 
Articles of Confederation* to the creation of a federal government of 
three coordinate branches with the “judicial power” to be “vested in 
one supreme Court, and in such inferior Courts as the Congress may 
from time to time ordain and establish.” * In the international sphere 
the need for a world organization with a “Court of Nations” to settle 
disputes “without resort to arms” was enunciated in 1840,‘ and in 
1899 the first step was taken to accomplish that purpose, when most 
of the nations concluded a “Convention for the Pacific Settlement of 
International Disputes.” ® A cursory glance at a few of the provi- 


1 Charter of the United Nations. (Emphasis supplied.) 

2 Scott, The Permanent Court of International Justice—Its Origin and Nature 
(1927) 15 Geo. L. J. 297, 301. The author quotes from the remarks of the 
reporter of the proposed Court of Arbitral Justice of the Second Hague Peace 
Conference: “The life of the American Court of Arbitration was short; it 
failed to justify its existence; lacking the essential elements of a court of jus- 
tice, it was superseded within ten years of its creation by the present Supreme 
Court, in which controversies which might lead to war, if between sovereign 
states, are settled by judicial means.” 

3 United States Constitution, Art. 3, §1. See also, McGuire, Sanctions and 
International Peace (1926) 14 Geo. L. J. 367. 

4 Supra note 2 at 298. Scott notes William Ladd’s essay, Essay on A Con- 
GRESS OF NATIONS FOR THE ADJUSTMENT OF INTERNATIONAL DISPUTES WITH- 
out Resort to Arms (1840), and that the First Peace Conference of 1899, 
called at the invitation of Czar Nicholas II, was Ladd’s Congress of Nations 
and that the Permanent Court of International Justice of 1920 was Ladd’s Court 
of Nations. 

5 See 2 Malloy, Treaties, CONVENTIONS, INTERNATIONAL AcTS, PROTOCOLS 
AND AGREEMENTS (G.P.O. 1910) p. 2016. This First Hague Peace Conference 
was concluded on July 29, 1899, The United States ratified this Convention on 
April 7, 1900, 
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sions of this Convention may be illuminating. It recommended that 
states try “good offices and mediation,” * and that litigant nations 
set up a “commission of Inquiry” to elucidate the facts whenever the 
differences involved “neither honour nor vital interests.”7 The Con- 
vention then set out a system of arbitration and organized a Perma- 
nent Court of Arbitration which was to be “competent for all arbitra- 
tion cases, unless the parties agree to institute a special Tribunal.” ® 
This first Hague Peace Conference was followed by a second peace 
conference, also held at The Hague, in 1907.° The foregoing pro- 
visions were again enunciated. This Convention enumerated, in addi- 
tion, the disputes the Court was competent to handle.'° The function 
of this Court, although labelled “permanent,” was principally arbi- 
tration and its jurisdiction was not obligatory. In effect, every con- 
tracting nation had a veto power." 

The Statute of the Permanent Court of International Justice was 
enacted in accordance with the authority granted by Article 14 of the 
Covenant of the League of Nations.1* Again the nations agreed that 
“whenever any dispute shall arise . . . which they recognise to be 
suitable for ... arbitration or judicial settlement ... they will 
submit the whole subject matter to arbitration or judicial settle- 


6 Art. 6. See 2 Malloy, op. cit. supra note 5 at 2021. 

7 Art. 9. See 2 Malloy, op. cit. supra note 5 at 2022. 

8 Art. 21. (Emphasis supplied.) See 2 Malloy, op. cit. supra note 5 at 2023. 
Ironically, at the same time the nations concluded a Declaration as to Launch- 
ing of Projectiles and Explosives declaring that “The Contracting Powers agree 
to prohibit, for a term of five years, the launching of projectiles and explosives 
from balloons, or by other new methods of similar nature.” 2 Malloy, op. cit. 
supra note 5 at 2032. Are present efforts for the international control of 
atomic weapons, subject to the same paradox? 

On March 16, 1946, the State Department released a report, prepared for the 
Secretary of State’s Committee on Atomic Energy by a special Board of Con- 
sultants headed by David A. Lilienthal, entitled A Report on THE INTERNA- 
TIONAL ConTRoL oF Atomic Enercy (State Dept. Pub. No. 2498, Mar. 16, 
1946). The Board fortunately avoided the entrenched and negative approach 
which has previously characterized the field of international affairs, and it is to 
be hoped that their functionai and constructive approach to this serious problem 
will serve as a basis for future agreement in this field. 

9 The United States ratified this Convention on Feb. 23, 1909. See 2 Malloy, 
op. cit. supra note 5 at 2220. 

10 Art. 53. See 2 Malloy, op. cit. supra note 5 at 2238. ; 

11 Note (1925) 25 Cor. L. Rev. 783, 786. The author quotes from 5 Elliot, 
DEBATES ON THE ADOPTION OF THE FEDERAL CoNnsTiITuTION (2d Ed. 1881) pp. 
196-197. Mr. Ellsworth, who later became a Justice of the Supreme Court, 
stated: “. .. A single state can rise up and put a veto on the most impor- 
tant public measures. . . . it is, in effect, the worst species of monarchy. 

12 Part I of the Treaty of Peace signed at Versailles, June 28, 1919. See 
1 Hudson, INTERNATIONAL LecIsLATION (1919-1921) p. 1. Art. 14 states: “The 
Council shall formulate and submit to the Members of the League for adoption 
plans for the establishment of a Permanent Court of International Justice. _The 
Court shall be competent to hear and determine any dispute of an international 
character which the parties thereto submit to it. The Court may also give an 
advisory opinion upon any dispute or question referred to it by the Council or 
by the Assembly.” 
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” 


ment. . . The Court for such cases was to be the Permanent 
Court of International Justice ‘‘or any tribunal agreed on by the par- 
ties to the dispute. . . .”** An attempt was made in Article 36 of 
this Statute to make the jurisdiction of the Court compulsory.’* At 
one time or another 56 nations" filed declarations under the “‘optional 
clause” accepting the compulsory jurisdiction of this Court usually 
with reservations attached. Thus, the obligatory jurisdiction of the 
Court was illusory, as each nation had the right to decide on what 
terms it would submit to the Court’s jurisdiction, and the efforts of 
the distinguished 1920 Committee of Jurists’® to establish a Court 
with obligatory jurisdiction were not generally realized. 

Delegates from the Republic of China, the United Kingdom, the 
Union of Soviet Socialist Republics and the United States signed the 
Dumbarton Oaks Proposals on October 7, 1944. Chapter 7 of the 
proposals declared that “There should be an international court of 
justice which should constitute the principal judicial organ” of the 
proposed international organization and that the “statute of the 
court . . . should be either (a) the statute of the permanent court 
of international justice, continued in force with such modifications as 
may be desirable or (b) a new statute in the preparation of which 
the statute of the permanent court of international justice should be 


13 COVENANT OF THE LEAGUE OF Nations, Art. 13 (as amended and in force, 


Sept. 26, 1924). See 1 Hudson, op. cit. supra note 12 at 26. 
14 Art. 36 of the Statute of the Permanent Court of International Justice 
(P. C. I. J.) is. as follows: 

“The jurisdiction of the Court comprises all cases which the parties refer 
» it and all matters specially provided for in treaties and conventions in 
orce. 

“The Members of the League of Nations and the States mentioned in the 
Annex to the Covenant may, either when signing or ratifying the Protocol 
to which the present Statute is adjoined, or at a later moment, declare that 
they recognize as compulsory ipso facto and without special agreement, in 
relation to any other Member or State accepting the same obligation, the 
jurisdiction of the Court in all or any of the classes of legal disputes con- 
cerning: 

(a) the interpretation of a treaty; 

(b) any question of international law; 

(c) the existence of any fact which, if established, would constitute a 

breach of an international obligation; 

(d) the nature or extent of the reparation to be made for the breach of 

an international obligation. 

“The declaration referred to above may be made unconditionally or on 
condition of reciprocity on the part of several or certain Members or States, 
or for a certain time. 

“In the event of a dispute as to whether the Court has jurisdiction, the 
matter shall be settled by the decision of the Court.” 

See Hudson, THE PERMANENT Court oF INTERNATIONAL Justice 1920- 
1942 (1943) p. 677. Also note § 185 for a history of the drafting of Art. 36. 

15 See Hudson, op. cit. supra note 14 at 703-705. : ; 

16 See Hudson, op. cit. supra note 14 at 190 for drafting history of this Article. 
Mr. Elihu Root was the representative of the United States on this Committee. 
(Emphasis supplied.) 
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used as a basis.” The 1945 United Nations Committee of Jurists'? 
elected to base its work on the existing Statute of the Court, as out- 
lined under (a) supra,* however, a new Court was created. The 
preliminary statute drafted by this Committee, except for one trouble- 
some provision left for final decision at the San Francisco meetings,’® 
later became an “‘integral part” of the Charter of the United Nations.”° 
This constituted a major change, since the first Court was an organ 
separate and distinct from the League of Nations. This change ap- 
pears in the Charter and not by force of the provisions of the statute 
of the new Court. But a few significant, although substantively minor, 
changes were made to the Statute which created the Permanent Court 
of International Justice. 


Organization of the Court 


The articles dealing with the organization of the Court*! received 
the greatest revision. Article 3 was amended so that the Court of 
fifteen judges would not include more than one national of any state. 
The same method of nominating and electing judges formulated by 
Mr. Elihu Root and Lord Phillimore, members of the 1920 Com- 
mittee of Jurists, was retained.2? The veto power of the permanent 


17 The United Nations Committee of Jurists met from April 9-28, 1945, in 
Washington, D. C., prior to the San Francisco meetings of the U. N. The 
proceedings of this Committee appear in 14 Unitrep NATIONS CONFERENCE ON 
INTERNATIONAL ORGANIZATION—DocuMENTS (1946). This publication will be 
cited, hereinafter, as 14 Documents. The United States was represented by 
Green H. Hackworth, now a Judge of the new Court. His advisers were Charles 
Fahy and Philip C. Jessup. Former Judge Manley O. Hudson of the P.C. I. J. 
was present as an unofficial observer representing that Court. Laurence Preuss 
served as principal secretary to the Committee, and M. Basdevant of France 
was rapporteur for the Committee. 

18 See 14 DocuMENTs at p. 49. 

19 This provision related to the issue of whether the proposed Court should 
be a new Court. See Hudson, The Twenty-fourth Year of the World Court 
(1946) 40 Am. J. Int. Law 1, 6 

20 Art. 92. 

21 Arts. 2-33, inclusive. 

22 Arts. 4-12, inclusive, deal with the nomination and election of judges to the 
Court. The procedure for nomination and election of judges was one of the 
major difficulties faced in creating the P. C. I. J. See Scott, A Permanent 
Court of International Justice (1920) 14 Am. J. Iv. Law 581, 583. The United 
Nations Committee of Jurists was divided on whether to change the method of 
nominating judges. See 14 Documents at p. 193. Mr. Fitzmaurice of the 
United Kingdom favored, as did most of the other representatives, the nomina- 
tion of candidates directly by governments for the following reasons: “(a) 
‘National Group’ system should be abolished as too complicated; (b) It may 
have had a raison d’étre in past, but that system has ceased to be either indis- 
pensable or advisable; (c) the simpler method of direct nomination by govern- 
ments would reduce possibility of making ‘political’ nominations; and (d) Ar- 
ticle 4 and 5 of the old statute incorporated the method of nomination of 
candidates established in the Convention of The Hague of 1907 which should 
not be preserved in the revised statute.” 14 DocumMeENTs at p. 275. Canada and 
the United States favored the old method of nomination of judges, and on a 
vote as to whether to change the method of nominating judges there was a tie 
in the full Committee, and the motion failed. Jbid. at p. 193. See also, Hurst, 
The Permanent Court of International Justice (1943) 59 Law Q. Rev. 312, 315. 
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members of the Security Council, however, cannot be exercised in 
any voting for the election of judges.** The provision that judges be 
elected every nine years was modified to allow for a system of rota- 
tion of judges in order to increase the efficiency and safeguard the 
continuity of the Court.** Another new provision allows the Court 
to sit and exercise its functions elsewhere than at The Hague “when- 


99 2 


ever the Court considers it desirable.” ** The new Court also remains 
“permanently in session.” ** In effect, this is not a change as the pro- 
visions of the first Statute allowed the president of that Court to sum- 
mon extraordinary sessions of the Court “whenever necessary” and, 
in fact, the first world Court did hold many such sessions to facilitate 
the handling of cases before it.?* 

The number of judges sitting in the chamber of summary procedure 
was increased from three to five.** Efforts made to retain the pro- 
vision in the first Statute requiring five judges to sit in chambers 
dealing with particular categories of cases, such as labor, transit and 
communication cases, did not materialize. This was desired as an 
assurance that at least three of the members of such a chamber would 
be regular members of the Court, thus serving as a counteractant to 
the article pertaining to ad hoc judges which was retained in the new 
Statute.*® A new provision allows the Court, with the consent of the 
parties involved, to form a special chamber to handle a particular case. 
Such a chamber could be composed of one judge if the Court wished 
and the parties approved.*° 


23 Art. 10, par. 2 states: “Any vote of the Security Council, whether for the 
election of judges . . . shall be taken without any distinction between perma- 
nent and non-permanent members of the Security Council.” 

24 This system was suggested by the representative from the United Kingdom. 
See 14 DocuMENTs at pp. 269-270. 

Art. 13 states: “1. The members of the Court shall be elected for nine years 
and may be re-elected; provided, however, that of the judges elected at the 
first election, the terms of five judges shall expire at the end of three years and 
the terms of five more judges shall expire at the end of six years. 

“2. The judges whose terms are to expire at the end of the above-mentioned 
initial periods of three and six years shall be chosen by lot to be drawn by the 
Secretary-General immediately after the first election has been completed.” 

25 Art. 22. . 

26 Art. 23. 

27 From 1922 to 1936 the P. C. I. J. held 21 extraordinary sessions. See Hud- 
son, op. cit. supra note 14 at 778. From 1936 on the P. C.1.J. remained perma- 
nently in session, as the result of an amendment proposed by the 1929 Committee 
of Jurists. Jbid. at p. 171. 

28 Art. 29. 

29 Judge Delgado of the Philippines and Judge Hudson wished to increase the 
number of judges to sit in chambers dealing with particular categories of cases, 
to five. Judge Hudson noted that if only three judges were to form a chamber, 
two would most likely have to withdraw for ad hoc judges. 14 DocuMENTs at 
p. 219. Art. 31 pertains to ad hoc judges. 

30 Art. 26, par. 2 reads: “The Court may at any time form a chamber for 
dealing with a particular case. The number of judges to constitute such a cham- 
ber shall be determined by the Court with the approval of the parties.” See 
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The result of the conflict on the organization of the various cham- 
bers is that the judges of the new Court have no discretion as to the 
number of judges who may sit in the chamber of summary procedure, 
with the possibility that two of the five judges will be ad hoc judges. 
There must be at least three*! judges composing the chambers deal- 
ing with particular categories of cases and, although the Court is 
given discretion by the Statute to increase this number, there is the 
possibility that two of the judges will be ad hoc, i.e., national judges 
appointed by the parties to the dispute. These chambers, as in the 
past, may sit elsewhere than at The Hague. Judgments rendered by 
any of these chambers are to be considered as rendered by the Court.*? 

In light of the experience of the first world Court, it is doubtful 
whether the chambers will be used to any extent in the future. The 
chamber for summary procedure rendered two judgments, and the 
chambers for labor, transit and communication cases were never 
used.** It is regrettable that the Committee of Jurists did not take 
this opportunity** to delete the provisions dealing with these partic- 
ular chambers and attempt to introduce other methods, which will be 
discussed later,*® to facilitate the administration of international jus- 
tice. It is to be hoped that future proposals for implementation in this 
respect will not be met with the contention that the organization of 
the new Court is adequate. The non-use of the chambers of the old 
Court could be considered a partial answer to that contention. 


Procedure of the Court and Amendments to the Statute 


The nature of the cases and the status of the parties who will come 
before the Court made it unwise to introduce substantial variations in 
the present liberality of the Court’s procedure, and the Committee of 
Jurists made no changes of substance.** It can be assumed that the 
procedural rules will remain as before “sketch maps rather than metic- 


also, 14 DocuMEn’s at p. 273. Judge Hudson, supra note 19 at 26 notes this 
provision as desirable in view of the experience of the P. C. I. J. in 1928 when 
the P. C. I. J. lacking a quorum, “the agent of the French Government in the 
Serbian Loans Case suggested that the judges available sit as an arbitral tri- 
bunal to hear the case.” 

31 Art. 26, par. 1. 

32 Art. 27. 

33 Hudson, op. cit. supra note 14 at 347 notes that this was “remarkable in 
view of the provisions for the Court’s jurisdiction contained in the Constitution 
of the International Labor Organization.” 

34 The factor of time was given as an excuse by the Committee of Jurists. 
Also the Committee desired to retain the old numbering of the articles to facili- 
tate the use of established reference materials to the work of the P. C. I. J. and 
to coordinate such materials with the work of the new Court. See 14 Docvu- 
MENTS at p. 49. 

85 Infra section on “Proposals for the Extension of the Judicial Determina- 
tion of Disputes.” 

36 Arts. 39-64, inclusive, cover the procedure of the Court. See 14 Docu- 
MENTs at pp. 172, 173. 
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ulously detailed charts for the procedural voyage,” ** and that the 
former practice which allowed liberal amendments to pleadings will be 
continued by the new Court. Documents of the Court will now be 
referred to as “memorials” and “‘counter-memorials.” ** An attempt 
was made by some of the Committee to require that each judge sub- 
mit a separate opinion, although several judges would be allowed to 
concur in one opinion if they so desired.*® This was partially success- 
ful, as Article 57 of the statute was amended to allow the judges to 
deliver either dissenting or concurring opinions, rather than merely 
dissenting opinions.*° 

Generally, litigant states will have more control over the Court’s 
procedure than is allowed in arbitral tribunals. However, the record 
of past cases before the old Court indicates that the states did not 
choose to exercise this control as frequently and as extensively as 
they did before arbitral tribunals.** This seems to point to the greater 
respect states have for judicial tribunals than for arbitral tribunals. 
However, the first world Court recognized that they could promote 
the conciliation of disputes as far as was compatible with the statute 
of that Court and stated that the judicial settlement of international 
disputes should be considered merely as an alternative to the direct 
and friendly settlement of such disputes between the parties.*? It is 
a recognized fact, generally, that the judicial power is not called upon 
until after efforts for direct settlement have failed. It is wise that the 
present Statute was not enlarged to expressly include conciliatory 
functions. The Charter itself gives sufficient expression to other than 
judicial modes of settlement.** The express inclusion of such provi- 

37 Feller, Conclusions of the Parties in the Procedure of the Permanent Court 
of International Justice (1931) 25 Am. J. Int. Law 490. 

38 Art. 43, par. 2. “The written proceedings shall consist of . . . memo- 
rials, counter-memorials and, if necessary, replies; .. .” The former Art. 43 
called these written proceedings “cases” and “counter-cases.” This substitution 
brings the English version into harmony with the French version, and the 1936 
Rules of the P. C. I. J. used these substituted words. See Hudson, supra note 
19 at 38. 

89 The Informal Inter-Allied Committee favored such a change in Article 57. 
See 14 DocuMENTs at p. 172 for views contra to this suggestion. 

40 Art. 57. “If the judgment does not represent in whole or in part the unan- 
imous opinion of the judges, any judge shall be entitled to deliver a separate 
opinion.” In actual practice the first Court delivered concurring and dissenting 
opinions, even though Art. 57 of the original statute stated “dissenting judges.” 

41 Hill, The Influence of Disputants Over Procedure in International Courts 
(1934) 21 Va. L. Rev. 205, 217. 

42 Kuhn, The Conciliatory Powers of the World Court: The Case of the Free 
Zones of Upper Savoy (1930) 24 Am. J. Int. Law 350, 353. The author con- 
cludes that it is proper for the Court to have conciliatory powers particularly 
in the voluntary submission of cases to the Court, on the theory that such con- 
ciliatory process is necessary to supplement the determination of justiciable 
issues. 


43 Infra section on “Other Charter Provisions Affecting the Status of the 
Court.” 
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sions in the Statute would have tended to lessen the dignity and 
authority of the Court as a judicial body. The statement of the old 
Court as to the function of judicial settlement is merely a recognition 
of the obvious and in some respects could be compared. to the pre- 
trial procedures prevalent in our own courts. 

A new chapter was added to the Statute to allow for amendments.** 
The majority of the Committee felt that such provisions should be 
made a part of the Statute to make provision for the rights of parties 
to the Statute who would not be members of the United Nations. 
Thus, such states would not be able to use the defense of lack of repre- 
sentation as a reason for dropping out of the Court.*® The procedure 
for amending the Statute, since it follows the procedure for amending 
the Charter,**® is governed by the much discussed ‘‘veto”’ power held 
by the permanent members of the Security Council. When it is con- 
sidered that the Statute is an international instrument and that ordi- 
narily such instruments can be modified only by the consent of all the 
parties,*? the “veto” power possessed by the Security Council in 
amendments to the Statute is not to be condemned too harshly, al- 
though obviously a less stringent voting requirement would be more 
desirable and appropriate. It is significant, however, that the protec- 
tion of the interests of states who may become parties to the Statute, 
but who are not members of the United Nations,** will be a condi- 
tion precedent to any voting action taken by the Council or the As- 
sembly. The Court also was given power to propose needed amend- 
ments to the Statute.*® 


Advisory Opinion Jurisdiction of the Court 


The articles relating to the Court’s power to render advisory opin- 
ions*® are substantially the same as those which were formulated by 
the first world Court in their rules.*' The Committee of Jurists, real- 


44 Arts. 69 and 70. 

45 See 14 DocuMENTs at p. 184. Note comments of Sir Frederic Eggleston 
of Australia. 

46 Art. 69. “Amendments to the present Statute shall be effected by the same 
procedure as is provided by the Charter . . . for amendments to that Charter, 
subject however to any provisions which the General Assembly upon recom- 
mendation of the Security Council may adopt concerning the participation of 
states which are parties to the present Statute but are not Members of the 
United Nations.” 

47 Hudson, op. cit. supra note 14 at 132. 

48 In this respect note Art. 93, par. 2, of the Charter. It contains similar lan- 
guage to Art. 69 of the Statute of the Court, supra note 46. 

49 Art. 70. “The Court shall have power to propose such amendments to the 
present Statute as it may deem necessary . . . for consideration in conform- 
ity with the provisions of Article 69.” 

50 Arts. 65-68, inclusive. 

51 Note Arts. 82-85, inclusive, Rules of Court of 1936, 4 Hudson, Wortp 
Court Reports (1943) p. 83. 
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izing that the new Court would not possess a compulsory jurisdiction 
of noteworthy scope, felt that the advisory functions of the Court 
should not be limited and that individual states, international public 
organizations and the General Assembly should have the right to re- 
quest advisory opinions of the Court.*? Some of the Committee also 
felt that the competence of the Court in this respect should include the 
legal aspects of political questions.** However, Article 96 of the 
Charter,** as does Article 65 of the Statute,®* circumscribes the Court 
to the consideration of only “legal” questions. It is not stated who is 
to decide whether the question is “legal,” but in view of Article 68 ** 
which advises the Court to be guided by the procedure in contentious 
cases, it may be assumed that the Court will be the body to decide 
that issue. It should be noted, however, that the scope of the Court’s 
advisory functions may be qualified by the discretionary right given 


5214 DocuMENTs at pp. 178, 179. The Committee felt that individual states 
could not go direct to the Court for an advisory opinion, but would have to go 
through the General Assembly. They also felt that only permanent international 
organizations be allowed to request advisory opinions, and on a vote whether 
to extend this right to international organizations generally, the motion failed. 
Id. at p. 182. The United States proposals favored a limited use of the advisory 
function. It allowed the President of the Security Council or the Secretary- 
General only to request advisory opinions. Jd. at p. 345. This view was not 
shared by the United Kingdom, /d. at p. 319, nor by China, France, Belgium, 
Chile, the Netherlands and many other nations. Jd. at p. 178. 

In the past one of the objections voiced by the United States Senate toward 
adherence to the first world Court was its advisory jurisdiction. Bok, The 
United States and the World Court—The Austro-German Customs Union Case 
(1932) 80 U. or Pa. L. Rev. 335. Ellingwood, The Advisory Function of the 
World Court (1926) 12 A. B. A. J. 102. The fear that advisory opinions give 
attorney general functions to a court are answered by the author. Jd. at p. 107. 
The P. C. I. J. itself in its method of handling advisory opinions has given the 
greatest assurance to the use of advisory opinions in that it attempted to assim- 
ilate its advisory procedure to contentious procedure. Goodrich, The Nature of 
the Advisory Opinions of the Permanent Court of International Justice (1938) 
32 Am. J. Int. Law 738, 744. The fact remains that the legal adviser to the 
Secretary-General of the ‘United Nations will be the proper authority to handle 
the attorney general functions of that organization. Ranshofen-Wertheimer, 
THe INTERNATIONAL SECRETARIAT (Carnegie Endowment for International 
Peace, 1945) p. 104. 

5314 DocuMENTs at p. 178. 


54 Art. 96, par. 1. “The General Assembly or the Security Council may re- 
quest the International Court of Justice to give an advisory opinion on any 
legal question. 

“2. Other organs of the United Nations and specialized agencies, which may 
at any time be so authorized by the General Assembly, may also request ad- 
visory opinions of the Court on legal questions arising within the scope of 
their activities.” 

55 Art. 65, par. 1. “The Court may give an advisory opinion on any legal 
question at the request of whatever body may be. authorized by or in accordance 
with the Charter of the United Nations. .. . 


56 Art. 68. “In the exercise of its advisory functions the Court shall further 


be guided by the provisions of the present Statute which apply in contentious 
cases to the extent to which it recognizes them to be applicable.” 
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to the General Assembly, the Security Council, and other bodies who 
may be empowered to request such opinions under Article 96 of the 
Charter. 


Jurisdiction of the Court 


“Only states may be parties in cases before the Court.” Although 
public international organizations may not be parties in cases before 
the Court, the Court may request of such organizations “information 
relevant to cases before it, and shall receive such information pre- 
sented by such organizations on their own initiative.” * This latter 
phrase does not mean that the Court may treat such voluntarily sub- 
mitted information as evidence. The previous practice of the first 
Court was to treat such information as confidential matter and to 
make it public only to the parties involved in a particular dispute.** 
The term “public international organizations” includes only those or- 
ganizations which have states as members.*® The efforts of some of 
the members of the Committee®® to include a provision in Article 34 
permitting international organizations to be parties before the Court 
in contentious cases failed because, under the above definition of such 
organizations, if allowed to be a party in a case before the Court the 
organization would have the right to draw into the dispute a member 
state. It was considered sufficient that such organizations would be 


allowed to request advisory opinions, and as a result no improvement 
is made over the previous Statute in this respect.» In view of the 
experience of the old Court with advisory opinions and its demon- 
strated efforts to give advisory opinions the dignity of contentious 


57 Art. 34. “1. Only states may be parties in cases before the Court. 

“2. The Court, subject to and in conformity with its Rules, may request of 
public international organizations information relevant to cases before it, and 
shall receive such information presented by such organizations on their own 
initiative. 

“3. Whenever the construction of the constituent instrument of a public inter- 
national organization or of an international convention adopted thereunder is in 
question in a case before the Court, the Registrar shall so notify the public 
international organization concerned and shall communicate to it copies of all 
the written proceedings.” 

Paragraph 2 was taken from the United States proposals for revision of the 
Statute of the P. C. I. J. See 14 Documents at pp. 323, 337. This paragraph 
embraces the provisions found in Art. 26 of the Statute of the P. C. I. J. which 
related to the practice of that Court with respect to the International Labor 
Organization. 

58 Note comments of Dr. Wang Ch’ung-hui of China, 14 DocuMEntTs at p. 133. 

59 Note comments of Mr. Fitzmaurice of the United Kingdom, 14 DocuMENTs 
at p. 136. 

60 Sir Michael Myers of New Zealand and many others favored the inclusion 
of public international organizations as proper parties. 14 DocuMEnTs at p. 136. 

61 The various public international organizations will have the same standing 
before the new Court, as the International Labor Organization had, in the past, 
under Art. 26 of the P. C. I. J. Statute. See remarks of Mr. Fahy, 14 Docu- 
MENTs at p. 136. 


7 
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disputes, through proper procedural safeguards as laid down in the 
rules of that Court, the wisdom of not allowing international organi- 
zations to be parties before the new Court in contentious disputes is 
debatable. In effect, by limiting international organizations to re- 
quests for advisory opinions, it may give the Security Council the 
power to decide conflicts of competence between international organi- 
zations.** The need for allowing such international organizations to 
be given the right to be parties to cases before the Court might have 
been to solve, in advance, various aspects of the administrative com- 
petence of the specialized organizations which may be set up later, 
for example, under the Economic and Social Council.** This general 
relationship between the Charter and the Statute will be dealt with 
later. 

Article 35% qualifies the scope of the word “state” as used in Ar- 
ticle 34. The article in all essentials remains the same as it was in the 
first Statute. States signatory to the Charter of the United Nations 
and thus to the Statute of the Court may, if they wish, be parties in 
cases before the Court. But a state, not a party to the present Char- 
ter, who may wish to be a party in a case before the Court, will be 
subject to certain conditions laid down by the Security Council. How- 
ever, the Council’s power in this respect is conditioned by the phrase 
“in no case shall such conditions place the parties in a position of 
inequality before the Court.”®* The Council also has to take into 
account any existing treaties, and it cannot prevent access to the Court 
when a state has a treaty providing for the compulsory jurisdiction 
of the Court. The clause in Article 37 pertaining to treaties which 
refer to a “tribunal to have been instituted by the League of Na- 
tions . . .” was inserted to preserve some of the jurisdiction of the 


62 See remarks of Dr. Gomez-Ruiz of Venezuela to this effect. 14 Docu- 
MENTs at p. 138. 


63 Jbid. 


64 Art. 35. “1. The Court shall be open to the states parties to the present 
statute. 

“2. The conditions under which the Court shall be open to other states shall, 
subject to the special provisions contained in treaties in force, be laid down by 
the Security Council, but in no case shall such conditions place the parties in 
a position of inequality before the Court. 

“3. When a state which is not a Member of the United Nations is a party 
to a case, the Court shall fix the amount which that party is to contribute 
towards the expenses of the Court. This provision shall not apply if such state 
is bearing a share of the expenses of the Court.” 


65 Professor Basdevant of France noted that the actual practice of the Council 
in the League of Nations in this regard had not given rise to criticism. Dr. 
Wang Ch’ung-hui and Judge Hudson also noted that the actual practice in the 
old days was for the Assembly to lay down conditions for access applicable in 
all cases by a general resolution. 14 Documents at p. 143. 
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first Court for the new Court.*® This, however, cannot bind parties 
to treaties who are not parties to the new Statute.** Thus, “some of 
the provisions for the Permanent Court’s jurisdiction may lapse” un- 
less there is renegotiation of such treaties.®* 

The jurisdiction of the Court over disputes is not obligatory. The 
only clear expression of obligatory jurisdiction given to the Court by 
its Statute is that found in Article 60, which states: 


The judgment is final and without appeal. In the event of dis- 
pute as to the meaning or scope of the judgment, the Court shall 
construe it upon the request of any party. 

In this one respect only is there a limitation on the freedom of the 
parties, and it must be remembered that this is after a case has been 
submitted to the Court. The Court may give an interpretation of its 
judgment “whether the case decided was brought before it by uni- 


lateral application or special agreement.” ** A “dispute” is a condi- 


tion precedent to action by the Court. However, this one slight be- 
ginning in the perfection of the jurisdiction of the Court existed in 
the Statute of the old Court and was further established by decisions 
of that Court.” Nothing more is added by the present Statute. The 
principal aspects of the Court’s jurisdiction, as set out in Article 36,” 


66 Art. 37. “Whenever a treaty or convention in force provides for reference 
of a matter to a tribunal to have been instituted by the League of Nations, or 
to the Permanent Court of International Justice, the matter shall, as between 
the parties to the present Statute, be referred to the International Court of 
Justice.” See 14 Documents at p. 170. 

67 _ remarks of Sir Frederic Eggleston of Australia, 14 DocuMENTs at 
p. 187. 

68 Hudson, supra note 19 at 35. 

69 Grzybowski, Interpretation of Decisions of International Tribunals (1941) 
35 Am. J. Int. Law 482. (Art. 60 appears under Ch. I1I—Procedure of the 
Statute. However, the logical place to discuss this article seemed to be under 
the heading “Jurisdiction of the Court.”) 

70 Grzybowski, supra note 69. 

71 Art. 36. “1. The jurisdiction of the Court comprises all cases which the 
parties refer to it and all matters specially provided for in the Charter of the 
United Nations or in treaties and conventions in force. 

“2. The states parties to the present Statute may at any time declare that 
they recognize as compulsory ipso facto and without special agreement, in rela- 
tion to any other state accepting the same obligation, the jurisdiction of the 
Court in all legal disputes concerning : 

“a. the interpretation of a treaty; 

“b. any question of international law; 

“c. the existence of any fact which, if established, would constitute a 
breach of an international obligation; 

“d. the nature or extent of the reparation to be made for the breach of 
an international obligation. 


“3. The declarations referred to above may be made unconditionally or on 
condition of reciprocity on-the part of several or certain states, or for a cer- 
tain time. 

“4. Such declarations shall be deposited with the Secretary-General of the 
United Nations, who shall transmit copies thereof to the parties to the Statute 
and to the Registrar of the Court. 
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remain unchanged, with the exception of two paragraphs of minor 
importance added to adapt the present Statute to the Charter and to 
preserve the validity of any declarations filed under the “optional 
clause” annexed to the former Statute.” 

Although the specific form of the “optional clause” in the Protocol 
annexed to the old Statute was not annexed to the present Statute, 
this cannot be considered to have made any change in the new Court’s 
jurisdiction. In the past this separate clause was looked upon merely 
as a form to be followed or not when a particular state filed a declara- 
tion accepting the compulsory jurisdiction of the Court. The first 
world Court, even where such declarations conferring compulsory 
jurisdiction existed, still insisted on a formal application being made 
to the Court for each dispute by one of the parties.** The declara- 
tions of the states accepting the compulsory jurisdiction of the Court 
must recognize the Court’s jurisdiction with respect to the same 
kind of dispute, but need not be identical for such states to be bound 
inter se. It can be asserted that the “optional clause” jurisdiction of 
the new Court is more limited than that of the old Court, since today 
the Statute is an “integral part” of the Charter.** The phrase “states 
parties to the present Statute,” therefore, only includes those nations 
who ratified the Charter. Thus the fear of some of the Committee, 
that if an “optional clause” feature were not inserted in the Statute 
states like Germany and Japan, etc., would be in a position to sue 
the Charter members, was not justified.” 

The true function of the categories enumerated under Article 36, 
namely, “(a) the interpretation of a treaty ; (b) any question of inter- 
national law; (c) the existence of any fact which, if established, would 
constitute a breach of an international obligation; and (d) the nature 
or extent of the reparation to be made for the breach of an interna- 
tional obligation,’ when first used under Article 13 of the Covenant 


“5. Declarations made under Article 36 of the Statute of the Permanent Court 
of International Justice and which are still in force shall be deemed, as between 
the parties to the present Statute, to be acceptances of the compulsory juris- 
diction of the International Court of Justice for the period which they still have 
to run and in accordance with their terms. 

“6. In the event of a dispute as to whether the Court has jurisdiction, the 
matter shall be settled by the decision of the Court.” 

72 Art. 36, par. 4 and 5. 

73 Hudson, Obligatory Jurisdiction under Article 36 of the Statute of the 
Permanent Court of International Justice (1934) 19 Ia. L. Rev. 190, 203, 216. 
See also, Hudson, op. cit. supra note 14 at 197. 

74 Jessup, Acceptance by the United States of the Optional Clause of the In- 
ternational Court of Justice (1945) 39 Am. J. Int. LAw 745. 

75 This fear also arose with respect to the drafting of Art. 1 of the Statute. 
14 DocuMENTs at pp. 185, 186. Mexico representatives and the Informal Inter- 
Allied Committee felt that the Court should enjoy full autonomy and not be 
included as one of the organs of the general international organization. Jd. at 


p. 392 
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of the League of Nations, was to serve “as descriptions of the classes 
of legal disputes’”’ with reference to which states might make declara- 
tions conferring compulsory jurisdiction on the Court. By repeating 
these categories in Article 36 of the first statute, it created the unfor- 
tunate tendency to “delimit the field of obligatory adjudication.” ** 
However, the language of Article 36 is discretionary—the word 
“may” is used—and the states could, if they wished, increase the ob- 
ligatory jurisdiction of the Court by filing unrestricted declarations 
under the “optional clause,” although there are few if any disputes 
which are not covered by one or more of the four categories enumer- 
ated above. 

The first paragraph of Article 36 is sufficiently broad to confer an 
appellate jurisdiction on the new Court.77 Such a jurisdiction is de- 
pendent on the agreement of the parties, if they so provide in their 
treaties and conventions, and is limited to the particular issues men- 
tioned in such treaties as suitable for submission to the Court. How- 
ever, the Court because of the lack of a “hierarchical subordination, 
may not affect the existence of the judgment itself (which has been 
rendered by some other tribunal) . . . but is confined to rendering 
a declaratory judgment declaring the award to be invalid.” ** But 
if the Court is given a true appellate jurisdiction, it is competent to 
consider questions of jurisdiction as well as the merits of a case, and 
it has powers to render a “negative declaratory judgment relative to 
the merits of the impugned judgment or may even modify this judg- 
ment.” 7° Proposals to enlarge the appellate jurisdiction of the court 
by means of a “hierarchical subordination” will be discussed in an- 
other section of this article.*° 

It must be noted that the majority of the Committee of Jurists 
preferred obligatory jurisdiction for the Court.** When no agree- 
ment could be reached, as some of the jurists felt the matter was of 
political import, not legal, the Committee formed two subcommittees— 


76 Hudson, supra note 73. 

7714 DocuMEntTs at p. 225. However, note the views of the Informal Inter- 
Allied Committee as to the appellate power of the Court. Jd. at p. 409. 

78 Jacoby, The Permanent Court of International Justice as a Court of Ap- 
peals (1936) 22 Va. L. Rev. 404, 411. 

79 Td. at p. 413. 

80 Infra section on “Proposals for the Extension of the Judicial Determina- 
tion of Disputes.” 

81 Representatives from Brazil, China, Turkey, Czechoslovakia, Uruguay, 
Venezuela, Costa Rica, Panama, Ethiopia, Haiti, Guatemala, Iraq, Peru, New 
Zealand, Canada, Australia, Netherlands, Belgium, etc., in fact, one might say 
practically all the nations with the exception of the United States and Soviet 
Russia, with the United Kingdom and France determined to follow the lead of 
the United States, favored compulsory jurisdiction for the Court. 14 Docu- 
MENTs at pp. 146-161, 207, 418-434. 
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one to draft a compulsory jurisdiction article’? and the other to draft 
an “optional” jurisdiction article. Both versions were submitted to 
the San Francisco Conference with the explanation “. . . it does 
not seem doubtful that the majority of the Committee was in favor 
of compulsory jurisdiction, but it has been noted that, in spite of this 
predominant sentiment, it did not seem certain, nor even probable, 
that all the nations whose participation in the proposed international 
organization appears as necessary, were now in a position to accept 
the rule of the compulsory jurisdiction. . . .”** The subcommittee 
draft favoring compulsory jurisdiction was unequivocal and offered 
a beginning to the practical accomplishment of an international society 
based on law and justice, rather than on the nebulous and meaning- 
less “national honor and vital interests” philosophy of the sixteenth 
century so tenaciously embraced by political leaders and, unfortunately, 
a few jurists, who have felt impelled to present as “logically impos- 
sible that which is politically undesired because at variance with cer- 
tain interests.” ** The compulsory jurisdiction draft proposal, which 
caused a few important nations (Soviet Russia and the United States) 
to hedge and impose on the predominant will of the majority of na- 
tions represented at San Francisco a philosophy proven by the his- 
torical record of international organization to be the major deterrent 
toward the establishment of a peaceful international society, is as 
follows: 
1. The jurisdiction of the Court comprises all cases which the 
parties refer to it and all matters specially provided for in the 


Charter of the United Nations and in treaties and conventions 
in force. 


2. The members of the United Nations and states parties to 
the Statute recognize as among themselves the jurisdiction of the 
Court as compulsory ipso facto and without special agreement in 
all or any of the classes of legal disputes concerning: 

(Then follows categories “a, b, c, d” of Article 36, as adopted.) 


3. In the event of a dispute as to whether the Court has juris- 
diction, the matter is settled by decision of the Court.** 


The above proposal, as can be noted, is a modest one, but substan- 
tively it answered an imperative need of the Twentieth Century. The 
end result is that states are still legally free to determine the question 


82 Representatives from Brazil, China, Cuba, Iraq, Mexico and Venezuela 
were appointed to draft this article. 14 DocuMENTs at p. 176. 

83 “Report of the United Nations Committee of Jurists to the United Nations 
Conference on International Organization at San Francisco.” 14 DocuMENTs 
at p. 667. 

84 Kelsen, The Principle of Sovereign Equality of States as a Basis for In- 
ternational Organisation (1944) 53 Yate L. J. 207, 212. (Emphasis supplied.) 

8514 DocuMENTs at p. 287, 
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of right and wrong in their international relationships. “One cannot 
bring to perfection the process of implementing the sanction of the 
law through its centralization, while leaving the first phase, i.e., de- 
termination of the fact of wrong in a condition of utter primitive- 
ness.” *° Logically and historically, submission of states to the law is 
alone not “incompatible with the principle of sovereign equality, since 
it is only this law (positive law) that guarantees the coexistence of 
the States as sovereign and equal communities,” *? not international 
police forces nor world federations. Ironically, in the present status 
of international development these latter goals are politically utopian. 

The law the Court is to apply is generally of a satisfactory scope 
and no change was made by the Committee of Jurists.8* Although 
only states can be parties, by reason of the requirement that the Court 
shall apply “the general principles of law recognized by civilized na- 
tions,” ** the Court is “indirectly under an obligation to the notion of 
inherent human rights.” °° The effectiveness of Article 38 is depend- 
ent, however, on the Court having a compulsory jurisdiction. Thus, 
when one considers that states, when they fear an unfavorable deci- 
sion, do whatever is within their power to evade the submission of 
the litigation to a tribunal on the pretext that “the dignity of the 
nation doesn’t permit that its rights be questioned or be open to dis- 
cussion”; or, if a state does agree to judicial consideration of the 
controversy it tends to limit the powers of the judges to such an 
extent that the Court’s decision is rendered nugatory,” the actual 
value of Article 38 may well be questioned. 


Other Charter Provisions Affecting the Status of the Court 


In addition to what has been noted, the prospective effectiveness 
of the Court’s Statute as an instrument to effectuate a future world of 


86 Kelsen, THE LecaAL Process AND INTERNATIONAL OrpER (London, 1935) 
oe 
¥ 87 Kelsen, supra note 84 at p. 219. 

88 Art. 38. “1. The Court, whose function is to decide in accordance with 
international law such disputes as are submitted to it, shall apply: 

“a. international conventions, whether general or’ particular, establishing 
rules expressly recognized by the contesting states ; 

“b. international custom, as evidence of a general practice accepted as law; 

“c. the general principles of law recognized by civilized nations; 

“d. . . . judicial decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means for the determination 
of rules of law. 

“2. This provision shall not prejudice the power of the Court to decide a 
case ex aequo et bono, if the parties agree thereto.” 

89 Art. 38, category “c,” supra note 88. 

90 Lauterpacht, AN INTERNATIONAL BILL oF THE RicHTs of MAN (Columbia 
University Press, 1945) p. 42. 

91 Guatemalan proposals, 14 DocuMENTs at p. 424. Similar reactions were 
expressed by other nations. Jd. at pp. 387-452, inclusive. 
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law and order is also conditioned by other Charter provisions. The 
theory governing the great powers was that the League failed because 
it could not act unanimously when threats to the peace occurred, nor 
did it have effective enforcement machinery at its beck and call. What 
the powers failed to note from their perusal of the pages of history 
was that international organizations have failed for the reason that 
there has never been established a judicial tribunal with compulsory 
jurisdiction.** Fortunately, the Charter offers a beginning step in 
that direction by stating that the Court “shall be the principal judicial 
organ of the United Nations” and “forms an integral part of the 
present Charter.” ** Thus, the Court is not placed at the “periphery” 
of the organization and, with a compulsory jurisdiction, would logi- 
cally be the focal point of cementing the present international struc- 
ture.** The states in the past obeyed the decrees of the old Court 
even though no enforcement procedure was available. It is true, how- 
ever, that crucial issues in the past were not submitted to the judicial 
atmosphere of a court,®* despite the fact that the so-called sovereign 
equality of states can be preserved only by an international court with 
thorough obligatory jurisdiction.** In the present situation, a court 
with true compulsory jurisdiction would automatically place the 
“veto” power of the Security Council in its proper sphere of activity, 
namely, executive action. In such a sphere the “veto” power would 
not be a cause for criticism and alarm. 

The General Assembly, although it has no authority to legislate,*’ 
is authorized to “initiate studies and make recommendations” to en- 
courage the “progressive development of international law and its 
codification.” ** Codification of international law has drawn support 
from many sources in the past, but comprehensive efforts to this end 
have not been successful. More concrete efforts to fix and extend the 
scope of international law will continue to come, as in the past, from 
treaties®® and international conferences for the regulation of an ever- 


92 Supra, section on “Historical Background.” 

93 Art. 92. Also see supra note 75 for contra views of some of the Committee 
of Jurists. 

94 Kelsen, supra note 84 at 214. 

5 Rowell, The Permanent Court of International Justice (1933) 11 Can. BAR 
Rev. 435. The author notes that “All the disputes between China and Japan in 
reference to Manchuria—and there were many—were justiciable in character. 
... They might all have been settled by the P. C. I. J. if the question had 
been submitted to that Court... .” 

96 Kelsen, supra note 84. 

97 Forrester, A Summary Analysis of the Charter of the United Nations 
(1945) 20 Tut. L. Rev. 235, 239. 

98 Art. 13 of the Charter. Also note Eagleton, International Law and the 
Charter of the United Nations (1945) 39 Am. J. Int. Law 751. 

99 Hill, The Extension of the Jurisdiction of the Permanent Court of Inter- 
national Justice by Treaties (1933) 10 N. Y. U. L. Q. Rev. 484. 
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broadening field essential to the future stability of the world—such as 
finance, trade, labor and various social welfare conferences. Legisla- 
tion endorsed by such conferences and treaty agreements will enlarge 
the scope of international law and the authority of the Court, if proper 
referral is made a part of such instruments. 

The Security Council has been given judicial as well as executive 
powers.’ It has the authority to decide whether a dispute is “legal”’ 
and, if the Council determines that a dispute is “legal” and not polit- 
ical—the only other implication possible from the use of the word 
“legal”—the Council will take into “consideration that legal dis- 
putes should as a general rule be referred by the parties to the... 
Court... .” 7°! This conflicts with the express grant of authority 
given to the Court by its Statute.*°* The Charter also places the pro- 
cedure of judicial settlement in an equivocal position by stating that 
parties to a dispute should seek a solution by “negotiation, enquiry, 
mediation, conciliation, arbitration, judicial settlement. . . .”*°* It 
is to be hoped that states will choose “judicial settlement.” But 
whether they do or not may be of little import in the development 
of the rule of law as a commonplace factor in the future world, since 
the Council has the power at “any stage of a dispute”—of the type 
contemplated to be handled by the enumerated means of pacific set- 
tlement discussed above—to interfere and recommend “methods of 
adjustment.” *°* One such “method” will be to refer the dispute, if it 
is a legal one, to the Court—if the Council in its discretion desires so 
to do. The deliberate naiveté of this phraseology is revealing. It is 
well known that a dispute is considered “political” if the litigant states 
are not willing to submit to the impartial judgment of a court, and 
“legal” only if the states are willing to have the issues decided by a 
court of law. Such provisions indicate, ominously, the limited sphere 
the Court is allotted. The fact that the Security Council is empow- 
ered to “give effect” '°° to the judgments of the Court, and that the 
difficulty of deciding between legal and political issues may cause the 
Council to turn to the Court for advisory opinions, does not justify 
the conclusion that the “future role of the Court may be much greater 
in international relations than the present circumstances may indi- 
om.” 


100 Kelsen, The Old and the New League: The Covenant and the Dumbarton 
Oaks Proposals (1945) 39 Am. J. Int. Law 45, 63. 

101 Art. 36 of the Charter. (Emphasis supplied.) 

102 Art. 36, par. 6, Statute of the Court, supra note 71. 

103 Art. 33 of the Charter. 

104 Supra note 100. Kelsen, supra note 100 at 63, notes this may mean “ad- 
jective” not “substantive” law. 

105 Art. 94 of the Charter. 

106 Forrester, supra note 97 at 236, states the view quoted. 
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Proposals for the Extension of the Judicial Determination of Disputes 


In the light of the present structure of the Charter and the Court 
Statute, proposals concerned with furthering and coordinating the 
judicial settlement of international disputes merit attention. How- 
ever, any consideration of such proposals must be based on the funda- 
mental premise that the work of the first Court, although quanti- 
tatively limited *°*’ through forces beyond its control, set a firm 
foundation for the settlement of disputes by an impartial tribunal of 
a permanent nature and the status of the new Court must not be less- 
ened in any particular, but rather increased. For that reason, pro- 
posals which suggest the creation of regional courts for various areas 
—although authorized by Article 52 of the Charter—should not be 
encouraged,’ unless the International Court of Justice is given ap- 
pellate power over such courts.’°® This qualification does not sanction 
proposals placing the new Court in the role of a final arbiter in juris- 
dictional conflicts between such proposed regional courts. Proposals 
for special chambers based on the subject matter of the dispute, al- 
though the statute of the Court retains provisions for such special 
chambers,'*® should not be considered too hopefully in light of the 
past experience of the Court.’'’ Proposals favoring the setting up of 
conciliation or arbitral commissions offer little toward the construc- 
tive and progressive development of an integrated judicial power, not 
only because of their ad hoc nature, but also because the Charter 
itself, by sanctioning such methods, tends to place the principle of 
judicial settlement in an anomalous position.’ Then, too, litigant 
states have a greater respect for judicial settlement.’** There appears 
to be left, therefore, for analysis, only those proposals which would 
tend to increase the judicial approach to international problems by 
means which can be designated as the “physical” and the “functional” 
approach. 

The physical approach is characterized by geographic accessibility. 
For example, there is proposed a system of permanent international 

107 From 1922-1942 the P. C. I. J. handled 65 new cases and rendered 27 


advisory opinions, and handed down 32 judgments, and 137 orders. See Hudson, 
op. cit. supra note 14 at 779. 

108 Arts. 52-54, inclusive, of the Charter cover “Regional Arrangements.” 
Authority granted under these articles should be used sparingly, if at all, if one 
agrees with the premise that substantiation of the role of “power politics” is 
contrary to the general aims of the Charter. This is not intended as a criticism 
of established regional organizations, such as the Pan-American Union. 

109 The Informal Inter-Allied Committee was against a regional court system. 
14 DocumMEnts at p. 407. See also Jenks, Regionalism in International Organi- 
sation (1943) 37 Am. J. Int. Law 314. 

110 Art. 26, par. 1, of the Statute of the new Court. 

111 Supra section on “Organization of the Court.” 

112 Kelsen, supra note 100. 

113 Supra section on “Procedure of the Court and Amendments to the Statute.” 
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circuit courts,’** one to be established in the capital of each member 
nation, to consist of “one Judge of the World Court on Circuit and 
one or more International Commissioners assigned to sit with the 
Court in an advisory capacity.” Such courts would have obligatory 
jurisdiction in certain specified categories, namely: 


a. All alleged violations of international law or treaties assert- 
ed by any government on behalf of its nationals against the 
government of the nation in which such Circuit Court sits; 

b. All international controversies of a legal nature of which 
it may be given jurisdiction by agreement between the parties.’’® 

These categories would appear to conflict in certain respects with 
the enumerated categories under Article 36. But, if past experience 
is any criterion, they would instead comprise the thousands of cases 
which were decided by temporary ad hoc commissions in the past. 
If tried by a circuit court integrated with the principal Court, they 
would enlarge the scope of international law and the authority of the 
new Court."*® Such courts would be accessible to the parties, par- 
ticularly the defendant nation. The provision for an international 
commissioner would facilitate the functioning of the court as a perma- 
nent tribunal, since the commissioner would be available to the par- 
ties at all times for preliminary and appeal procedures in periods 
between the circuit dates. The use of permanent judges from the new 
Court avoids the criticism levelled at ad hoc judges and tribunals and 
also would facilitate the appellate review of such cases by the Inter- 
national Court. The usefulness of such a system is dependent, how- 
ever, on the International Court possessing a compulsory jurisdiction. 
The Court, under Article 70,'"7 could propose an amendment to its 
statute integrating such a system with its functions. The fact that the 
new Court has but 15 members and is permanently in session may 
prove to be a physical handicap. However, Article 25 states that 
“a quorum of nine judges shall suffice to constitute the Court,” and 
that the number of judges available to constitute the Court should not 
be reduced below eleven. Each judge could be assigned a number of 
circuits, and experience would indicate to the Court the particular 
number of judges who could be absent on circuit at any one time. If 
one assumes an amendment to the Statute is proposed by the new 
Court and the Court possesses a compulsory jurisdiction, then the 
“veto” power of the Security Council should not be a handicap. That 


114A. B. A., Section of International and Comparative Law, REPoRT OF THE 
SEcTION’s Co-ORDINATING COMMITTEE ON Post-WAR INTERNATIONAL JUDICIAL 
ORGANIZATION, July 17, 1944. 

115 Jd. at p. 4. 

116 Murdock, International Judicial Organization (1945) 6 Fep. Bar J. 125. 

117 Supra note 49, 
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power, again it must be assumed, would be directed against serious 
breaches and threats to the peace, not structural implementation for 
the pacific settlement of disputes. 

The functional approach™* is manifested by the proposal for an 
international trade tribunal."*® “It is axiomatic that international eco- 
nomic relations cannot be isolated from the international governmental 
and legal order.’’**° It is conceded by economists that the failure of 
the League to abolish restrictions on trade and to suppress economic 
warfare between nations was “one of the main reasons for the world 
collapse of 1929 and the economic crisis that led to the present 
war.” *! The proposal recognizes the need for the “development of 
an effective system of international trade regulatory laws” and the 
need for integrating such a tribunal with “international judicial ma- 
chinery.” *** In this respect it is an advance over the proposals of the 
Department of State which recognize the need for such an organiza- 
tion but which place the judicial determination of international trade 
disputes within the jurisdiction of the various national courts.’** 
Commercial and trade laws need uniformity of interpretation and ad- 
ministration. This would not be achieved if disputes were handled by 
some sixty diverse courts. The State Department proposals also do 
not consider the position of the new Court and would tend to take 
away from that Court an important field of the adjudicatory process. 
Rather the functions of such a tribunal should be quasi-judicial, as 
the first proposal mentioned *** contemplates. The judges of such a 
tribunal would be nominated and elected by a procedure similar to 
that used for the International Court of Justice. The requisites for 
judges for such a tribunal take into account “the diverse national 
economic public policies of the member nations,” **° and require that 


118 Timburg, An International Trade Tribunal—A Step Forward Short of 
Surrender of Sovereignty (1945) 33 Geo. L. J. 373, 400. 

119 A, B. A., Section of International and Comparative Law, REPoRT OF THE 
CoMMITTEE ON INTERNATIONAL TRADE REGULATION, June 14, 1944. 

120 Jd. at p. 1. 

121 Timburg, supra note 118 at 379. 

122 Op. cit. supra note 119 at 3. The Report notes that the proposal for such 
a tribunal was advanced by Mr. Huston Thompson, former F. T. C. Commis- 
sioner, to President Wilson, recommending * ‘the incorporation in = Covenant 
of the League of Nations of a provision for a world trade tribunal to give effect 
to the principle in Article 23 of the Covenant of ‘equitable treatment for the 
commerce of all members of the League.’” Jd. at p. 4. 

128 PROPOSALS FOR EXPANSION OF WorLD TRADE AND EMPLOYMENT, Depart- 
ment of State, November, 1945, at p. 12. 

124 Supra note 118, and op. cit. supra note 119. 

125 A. B. A., Section of International and Comparative Law, SpEcIAL REPORT 
OF THE COMMITTEE ON INTERNATIONAL TRADE REGULATION, April 25, 1945, p. 2. 
Prince, The U.S.S.R. and International Organizations (1942) 36 Am. J. Inv. 
Law 425, 438. The author notes that Soviet cooperation in trade and economic 
conventions has always existed. 
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they be experts in the field of trade as well as experts in international 
law. Means to effectuate such a tribunal can be found in Article 95.1”¢ 
The Charter also authorizes the creation of “specialized agencies . . . 
in economic, social, cultural, educational, health and related fields.” 127 
These agencies are to be brought into relationship with the United 
Nations by the entering into agreements with the Economic and Social 
Council, such agreements to be “‘subject to approval by the General 
Assembly.” '** This contemplates the use of multilateral conventions 
which can, in line with the already well-established treaty procedure, 
confer appellate jurisdiction on the International Court over the deci- 
sions and orders of such a quasi-judicial tribunal—similar to that 
exercised by our own Supreme Court over federal administrative 
agencies in this country. The proposal has the merit of being adaptable 
to related fields of finance and economics and to the other “specialized 
agencies” mentioned under Article 57—thus serving as a concrete 
basis on which to effectuate the ends sought to be achieved by the 
United Nations. 

Suits could be brought by nationals against nationals of other 
states '*® or on their behalf by the respective nations if the nations 
involved desired, by public corporations, or by the proper national 
agencies. The factor that states alone may be parties to cases before 
the Court’*® could be taken care of by requiring the states to represent 
their nationals on appeals to the Court. If such a state found it polit- 
ically embarrassing to appeal the case—the trade tribunal itself could 
be given authority to petition the Court for an advisory opinion for 
a review of its judgment.’*' As a permanent international organiza- 
tion it would have the authority to do so under Article 67 of the 
Statute. Proper phraseology in the agreement setting up such a 
tribunal could take care of such particularities and could require ad- 
visory opinions of the International Court in such matters to be of 
binding force and subject to the enforcement procedures of the Secur- 
ity Council.1** Other merits of the functional approach are that it 
requires no amendment to the Statute, nor does it conflict with the 
present jurisdiction of the Court. The treaty difficulty is not insuper- 


126 Art 95. “Nothing in the present Charter shall prevent Members of the 
United Nations from entrusting the solution of their differences to other tri- 
bunals by virtue of agreements already in existence or which may be concluded 
in the future.” (Emphasis supplied.) 

127 Art. 57 of the Charter. 

128 Art. 63 of the Charter. 

129 Lauterpacht, op. cit. supra note 90. The need and means for improving 
the lot of individuals in the international sphere is presented in this worthwhile 
book. 

130 Art. 34, par. 1, Statute of the Court. 

181 Supra section on “Advisory Opinion Jurisdiction of the Court.” 

132 Art. 94 of the Charter. 
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able, in the light of the success of the various international war con- 
ferences. Geographic accessibility and the functional approach would 
complement each other and both are means of enlarging the rights of 
the individual person in the international field. The Charter and the 
Statute of the Court must be treated as basic instruments which must 
be supplemented to achieve the ends expressed in the Charter. 


Participation by the United States and Soviet Russia in oe 
International Court 


The fact that the United States and Soviet Russia are both parties 
to the Statute of the Court, because of the fact that the Statute is an 
integral part of the Charter, is the one important advance over the 
situation which existed during the League days. This fact is meaning- 
less, however, unless both these nations file declarations under Ar- 
ticle 36 accepting the compulsory jurisdiction of the Court for all 
disputes.*** 

The proceedings of the San Francisco Conference clearly indicated 
that the only two Nations holding out against compulsory jurisdiction 
for the Court were the United States and Soviet Russia.’** No action 
by the United States has yet been taken, although Senator Morse 
introduced a resolution some months ago favoring the acceptance by 
the United States of the compulsory jurisdiction of the new Court."*° 
Soviet Russia and the United States were the only two major powers 
which did not accept the compulsory jurisdiction of the first world 
Court. It is generally conceded that the other nations will follow 
the lead of the United States, some authorities considering that Soviet 
Russia would be a doubtful case. But, in this respect, it must be 
remembered that Soviet Russia did recognize the import of the with- 
drawal of Germany and Japan from the League and joined the League 
during the crucial year of 1934.1** The reasons for the Soviet Union’s 
adverse attitude toward adhering to the first world Court are more 
difficult to find.’** The same conclusion can be stated with respect to 


133 Kelsen, supra note 84. 

134 Jessup, supra note 74 at 747 n. 4a. See also Prince, supra note 125 at 432. 
There is a curious resemblance between the Soviet Union’s attitude toward the 
P. C. I. J. in 1931 and the attitude of the Senate of the United States toward 
the same Court during the 1920’s. Note Wickersham, The World Court and 
the Senate Reservations (1932) 1 Geo. Wasu. L. Rev. 3. 

1385S. Res. 196, 79th Cong., Ist Sess., Nov. 28, 1945. 

136 Prince, supra note 125 at 429. 

137 Jd, at p. 435. Prince notes that Soviet Russia feared that the P. C. I. J. 
could not be truly impartial toward Soviet Russia. “The Soviets have always 
maintained that, as Litvinov phrased it, there are ‘two worlds—a Soviet world 
and a non-Soviet world.’ Because there was no third world to arbitrate he 
anticipated difficulties. ... ‘Only an angel could be unbiased in judging Rus- 
sian affairs.’ ’ 

Also note Prince, Current Views of the Soviet Union on the International 
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the United States.’** The United States today should adopt a posi- 
tive policy in the field of international justice by accepting the com- 
pulsory jurisdiction of the new Court. It is up to the President and 
the Senate of the United States to forestall the re-enaction of the 
“fable” 1° of the 1920's. Dorotuy S. Cook. 


EstTopPpEL AS APPLIED TO THE ASSIGNOR OF A PATENT—THE 
Scott PAPER CASE 


The doctrine of estoppel by deed has long been thought to be par- 
ticularly applicable in the situation where the owner of a patent assigns 
his patent and then commits acts of infringement. In a long line of 
decisions, an early example of which is Curran v. Burdsall,’ courts 
have uniformly held that the assignor of a patent was estopped to 
deny, as against the assignee, the validity of the patent assigned. This 
rule is considered so well established that it appears in WALKER ON 
PaTENTS? in the form of a brief statement that “an assignor is 
estopped to deny the utility or validity of the invention assigned.” 
The fact that WALKER cites not a single case as contra indicates the 
supposed indelible character of this rule. 

With this rule of law apparently well and firmly established in this 
country, it is somewhat startling to find the Supreme Court through 


Mr. Chief Justice Stone, holding in Scott Paper Company v. Marcalus 
Manufacturing Co.,* that the assignor of a patent was not estopped 


Organization of Security, Economic Co-operation and International Law: A 
Summary (1945) 39 Am. J. Int. Law 450. See also Taracouzio, International 
Co-operation of the U.S.S.R. in Legal Matters (1937) 31 Am. J. Int. Law 55. 

Today there is a Soviet Judge on the bench of the new Court. Although on 
a truly impartial judicial plane the nationality of judges should not be decisive, 
it may be a factor to induce Soviet participation in the new Court. But see, 
Crabités, The World Court Not a Judicial Body (1931) 9 Can. Bar Rev. 117. 
“An Institution which decrees that a Judge shall be the champion of an interest 
is not a Court. It may be an admirable board of arbitration; it may be an 
incomparable safety valve to insure the maintenance of peace; it may be the last 
word in altruistic perfection. It is, nevertheless, not a Court.” Jd. at p. 118. 

The major factor which points to Soviet participation is the fact that Soviet 
Russia has followed a realpolitik approach to international affairs since the early 
1930’s. See Prince, supra note 125. Nothing indicates that once the United 
States accepts the compulsory jurisdiction of the Court, the Soviet Union will 
continue in her present position of abstinence from the Court. 

138 See Ellingwood, supra note 52. 

139 Voluminous literature fills the periodicals analyzing the Senate attitude 
toward the P. C. I. J. during the 1920’s. The attitude of the Senate was aptly 
characterized by Prof. John H. Wigmore, The United States Senate and the 
World Court: A Fable of 1926 (1926) 21 IL. L. Rev. 97. 

120 Fed. 835, 838 (D. N. D. Ill. 1883). “The rule . . . is that a patentee 
cannot sell his rights to another and then buy or obtain control of an older 
patent, and through such older patent dispossess his assign of the full benefit 
of what he purchased.” 

2 Watker, Patents (Deller’s Ed. 1937) p. 1430. 

366 Sup. Ct. 101, 68 U. S. P. Q. 29 (1945). 





504 THE GEORGE WASHINGTON LAW REVIEW 


from denying its validity in the assignee’s action for infringement 
when the accused device was that of a prior art expired patent. 

In the light of this apparent reversal of a rule well established for 
over fifty years, it becomes necessary to review with some care the 
prior decisions relating to this and analogous subjects in an effort to 
ascertain both the rationale and effect of this holding. 


I. Theory of the Estoppel 


It is not difficult to visualize that the doctrine of the estoppel of an 
assignor to deny the validity of his assigned patent as against the 
assignee is analogous to the estoppel of a licensee of a patent to deny 
the validity as against the licensor. In both instances there is a form 
of estoppel by deed, defined as “a bar which precludes a party from 
denying the truth of his deed. It may be invoked only in a suit on 
the deed or concerning a right arising out of it.””* The cases involv- 
ing estoppel of an assignor have arisen primarily in connection with 
infringement suits where the assignee charges the assignor with in- 
fringement of the assigned patent with the defense of invalidity being 
set up by the assignor-defendant. On the other hand, the cases relat- 
ing to estoppel of the licensee have arisen most frequently in actions 
for royalties under the license. However, in view of the fact that the 
estoppel theory is similar in both situations, they will be considered 
together here. 


II. Historical Background of Estoppel Against the Assignor 


In Curran v. Burdsall, a situation somewhat analogous to the Scott 
Paper case was presented. There, an older patent anticipated the pat- 
ent in suit, the Court holding that even though the patent might be 
void elsewhere, the assignor was estopped to deny its validity. Thirty 
years later in Foltz Smokeless Furnace Co. v. Eureka Smokeless Fur- 
nace Co.,> the court in restating the rule of estoppel against the as- 
signor, indicated that it was then firmly established. 

The first apparent hint of a possible limitation, or means of circum- 
venting the seemingly iron-clad rule was contained in Ball and Socket 
Fastener v. Ball Glove Fastening Co.* There, the court allowed the 
assignor to escape infringement by stating that although the assignor 
could not attack the validity of the patent, he could litigate the scope 
to ascertain the true construction of the patent. However, in Piano 


4 31 Corpus Juris SecunpuM 195. See also BiceELow on Estopper (6th Ed. 
1913) pp. 362, 597. 

5 256 Fed. 847 (C. C. A. 7th, 1919). 

658 Fed. 818 (C. C. A. Ist, 1883). See also Noonan v. Chester Park Ath- 
letic Club, 99 Fed. 90 (C. C. A. 6th, 1900), and Smith v. Ridgely, 103 Fed. 875 
(C. C. A. 6th, 1900). 
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Motors Co. v. Motor Player Corp.’ the court was not yet prepared 
to relinquish entirely the estoppel rule and so qualified its holding by 
adding that it would not by this means construe the patent so nar- 
rowly as to give it the effect of invalidity. Soon after the Piano 
Motors case with its broader interpretation of the estoppel rule, came 
the now famous and often cited Westinghouse v. Formica® case. The 
Circuit Court® drew an analogy to a quitclaim deed in the assignment 
of a patent application before issuance, (“all my right, title and in- 
terest”) and held that estoppel did not apply to an assignment made 
when the application was filed. In this connection, it should be noted 
that the rule is well established that an ordinary quitclaim deed will 
not support an estoppel.’® This is apparently the only case where the 
court construed the assignment of an application as a quitclaim deed 
thus explaining this early exception to the general rule. However, the 
Supreme Court speaking through Mr. Chief Justice Taft, held conclu- 
sively that the assignor was estopped to deny validity as against the 
assignee,’ but following the theory of the Piano Motors case, stated 
that the state of the art could be shown to narrow or qualify the 
construction of the claims in order to relieve the assignee of the charge 
of infringement. Again, however, the court refused to abrogate com- 
pletely the estoppel rule’* and again qualified their previous statement 
by holding that in so doing, the patent could not be destroyed. 


7 282 Fed. 435 (C. C. A. 3d, 1922). 

8 Westinghouse Electric & Mfg. Co. v. Formica Insulation Co., 266 U. S. 342, 
45 Sup. Ct. 117, 89 L. ed. 316 (1924). 

9 288 Fed. 330, 333 (C. C. A. 6th, 1923). “Estoppels forbid one to speak the 
truth, and hence technical estoppels are not favored. Omitting those by record, 
there are two kinds, by deed and in pais. On a somewhat exhaustive search we 
find no considered opinion holding that the estoppel of a patent grantor arises 
by deed; nor is there clear reason for such conclusion. An assignment of patent 
need not be in writing at all, as between the parties; but, if it is, the common 
form contains no covenants of warranty. It sells and assigns ‘all my right, 
title, and interest in and to the said invention and patent.’ There is a close 
analogy to a quitclaim; at the most, it may be, the implication is of good title 
to the grant and not that the grant is good. With real estate, a conveyance 
from the sovereign gives good title to the land, and so title to the grant and 
title to the land are inseparable; not so as to patents, for the grant of the 
monopoly is always defeasible by third parties, and the title to the grant may 
be immaterial, But, even if the transfer of an existing grant of monopoly may 
create an estoppel by deed forbidding the grantor to deny the validity of the 
grant, this theory is inapplicable to the transfer of the inchoate right suggested 
by a pending application. By the common form of transfer the grantor in 
effect says: 

“‘Here is my device; I do not know whether it is patentable, or, if it 
is, how broadly; take it, prosecute the patent application, and get what 
you can.’” 

10 31 C. J. S. 202. See also BiceELow on Estoppet (6th Ed. 1913) 438. 

11 Supra note 8 at 120. “This court will not now lightly disturb a rule well 
settled by 45 years of judicial consideration and conclusion in the courts.” 

12 Supra note 8 at 120. “Of course, the state of the art cannot be used to 
destroy the patent and defeat the grant, because the assignor is estopped to 
do this.” 

8 
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Following the Westinghouse case, practically all cases in which the 
question of estoppel of the assignor was raised, were decided on the 
holding of Chief Justice Taft. In Kelsey Wheel Co. v. Hayes Wheel 
Co.,'* the Court held that the assignor could contest infringement and 
rely on the prior art to construe and narrow the claims. Using slightly 
different wording, the court in Van Sant v. Dance,™ held that the 
assignor could insist that the claims receive correct construction in 
the light of the prior art. However, this apparently liberalized trend 
was retarded in at least one circuit as witnessed in Libby Glass Co. v. 
Albert Pick Co.,’* where the court held that in order to preserve the 
value of the patent, they would give it a liberal interpretation. The 
basic rule of the Westinghouse case was again recited in Vogt Instant 
Freezers v. Eskimo Pie Corp.® where it was held that the prior art 
could be used to narrow the construction of the patent consistent 
with validity. 

The question of the difference in principle between an assignment 
of an application before issuance and the assignment of an issued 
patent, first raised by the Circuit Court in the Westinghouse case, 
was decided by the same court in Buckingham Products v. Mac- 
Alear,’" where it held that there was no difference between an estop- 
pel of an assigned application and an assigned patent. 

In Casko Products v. Sinko Tool Co.,* is found what is seemingly 
the first indication since the Westinghouse case, of an even more lib- 
eral interpretation of the estoppel rule. There, the court held that the 
defendant-assignor could show that he constructed his device, not 
from the patent in suit, but entirely from the prior art and thus 
negative infringement. However, the court still reaffirmed the old 
rule that the assignor could not directly attack the validity of the 
patent. . 

As has been seen, divers ways and means had been thought up to 
circumvent the estoppel rule. However, the rule as a rule of law 


135 F, (2d) 491 (C. C. A. 6th, 1923). 

1440 F. (2d) 547 (D. Mass., 1930). 

1563 F. (2d) 469 (C. C. A. 7th, 1933). 

16 69 F, (2d) 84, 86 (C. C. A. 2d, 1934). “While an assignor may not, when 
sued for infringement by the assignee of a patent, defeat the patent itself, he 
may deny infringement, and in so doing is not estopped to resort to the prior 
art to secure a construction of the patent, consistent with validity, which limits 
its scope to the same extent that it would be limited in an action between the 
assignee and a stranger; the difference being merely that a stranger would 
also be free to contest validity.” 

17108 F. (2d) 1922 (C. C. A. 6th, 1939). 

18116 F. (2d) 119, 121 (C. C. A. 7th, 1940). “In other words if everything 
in defendant’s construction was taught by the prior art and nothing included 
therein other than the application of such art, plus ordinary mechanical skill, 
the mere fact that the device constructed reads upon the claims of patents, the 
validity of which it is estopped to deny, does not spell infringement.” 
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seemed to stand firmly entrenched. On this situation, appeared Stub- 
nitz-Green Spring Co. v. Fort Pitt Bedding Co.’® where the liberal 
Sixth Circuit stated that estoppel should not extend to that which is 
obviously old in the art and which plainly belongs to the public. 
Here, apparently for the first time in this branch of the patent law, 
the now familiar public policy doctrine is applied. The court went 
on to say that the estoppel should not be utilized as a basis for a 
monopoly when the patent on its face was evidence of its invalidity. 
However, the court affirmed the decision of the District Court hold- 
ing that the question of estoppel was one of fact which could not be 
reviewed by the appellate tribunal. This case is the only indication 
of such a trend in the circuit courts and later cases such as U. S. Ap- 
pliance Corp. v. Beauty Shop Supply Co.*° and B.B. Chemical Co. v. 
Ellis** in the Ninth and First Circuits respectively, followed the 
Westinghouse case doctrine. One case in the Seventh Circuit how- 
ever, did follow the line of reasoning in the Casko Products case 
where, in Dixie Vortex Co. v. Paper Container Manufacturing Co.,”* 
it was held that the defendant could show that he conceived the ac- 
cused device from the prior art and not from the patent in suit. 

To review briefly the decisions relating to estoppel as applied to the 
assignor of a patent as against the assignee, we find two general types 
of holdings: the earlier cases such as the Curran case, which without 
qualification state that the assignor is estopped to deny validity, a rule 
which still finds support in such recent cases as Crom v. Cement Gun 
Co.”* and Cook Electric Co. v. Persons ;** and the line of cases fol- 
lowing the Westinghouse case, which support the rule, but with the 
qualification that the assignor can refer to the prior art to limit the 
claims as long as he does not completely destroy the patent. The latter 
category, which seems to be in the majority, has a small subdivision, 
illustrated by the Casko Products case, where the court will allow the 
defendant-assignor to show he built his machine entirely from the 
prior art, not the patent in suit. 


III. Historical Background of Estoppel Against the Licensee 


Decisions concerning the estoppel of a licensee to deny validity as 
against the licensor seem to have followed a somewhat similar pattern. 
In Israel Kinsman v. Stephen R. Parkhurst,?> the Supreme Court 


19110 F. (2d) 192 (C. C. A. 6th, 1940). 

20121 F. (2d) 149 (C. C. A. 9th, 1941). 

21117 F. (2d) 829 (C. C. A. Ist, 1941). Aff’'d without comment on this 
point in 314 U. S. 495, 62 Sup. Ct. 406, 86 L. ed. 367 (1941). 

22 130 F. (2d) 569 (C. C. A. 7th, 1942). 

2346 F. Supp. 403 (D. Del. 1942). 

2460 F. Supp. 124 (D. E. D. Mo. 1945). 

2518 How. 289 (1855). 
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held unequivocally that the licensee was estopped to deny validity. 
The same result was reached fifty years later by the Supreme Court 
in United States v. Harvey Steel.*® In the interim between these two 
Supreme Court decisions and Freeman v. Altvater,?* in which the 
Eighth Circuit reaffirmed the rule, there seem to have been few cases 
on the point. However, in Baldwin Rubber Co. v. Paine & Wil- 
liams** the same liberal Sixth Circuit held that a licensee is not 
estopped from considering the scope of the patent claims in the light 
of the prior art and can thus construe them narrowly so that they do 
not cover his device, citing the Westinghouse case as authority. The 
court then went on to say that if the claims were so broad that they 
covered all the prior art, the licensee was not bound since he had con- 
tracted for an invention, not the prior art. In Stentor Electric Co. v. 
Klaxon** the court inferred that an assignee of a patent would not be 
estopped to deny validity in pleading failure of consideration. How- 
ever, the court held that while the vendee of a patent could defeat a 
suit for the price on the ground of invalidity, the licensee could not. 
The doctrine of the Baldwin Rubber case was followed in Kessel v. 
Vidrio Products Corp.*® where the court considered the prior art to 
see if the licensee’s product was within the scope of the claims. In 
another case between the same parties, Paine & Williams v. Baldwin 
Rubber Co.,** the Sixth Circuit again held that the licensee could 
present instances of the prior art to determine the scope of the patent. 

The next case of importance in the field was a Supreme Court 
decision in Sola Electric Co. v. Jefferson Electric Co.** When viewed 
in the light of present day developments, this case might be consid- 
ered a forerunner, even though it was decided under the provisions 
of the Sherman Act.** Here, the licensee attacked the validity of the 
patent as against the licensor where the license agreement also con- 
tained a price fixing clause. The court held that an estoppel that 
would foister on the public an agreement against the letter and intent 
of the Sherman Act, must yield to public policy. Here we see the 
first application of the present “public policy” trend of the Supreme 
Court to this particular branch of the patent law, although of course, 

26196 U. S. 310, 25 Sup. Ct. 240, 49 L. ed. 492 (1905). 

2766 F. (2d) 506 (C. C. A. 8th, 1933). 

28107 F. (2d) 350 (C. C. A. 6th, 1939). 

29115 F. (2d) 268 (C. C. A. 3d, 1940). 

80113 F. (2d) 381 (C. C. A. 7th, 1940). 

81113 F. (2d) 840 (C. C. A. 6th, 1940). 

82 317 U. S. 173, 63 Sup. Ct. 172, 87 L. ed. 165 (1942). Cf. MacGregor v. 
Westinghouse Electric & Mfg. Co., 350 Pa. 333, 38 A. (2d) 333 (Sup. Ct. Pa. 
1944) and 352 Pa. 443, 43 A. (2d) 332 (Sup. Ct. Pa. 1945), aff'd by the Su- 
preme Court per curiam in a four to four decision, 66 Sup. Ct. 527 (1946), 


rehearing granted, 14 L. W. 3322. 
3326 Stat. 209 (1890), 15 U. S.C. §1. 
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it is strengthened by resting on the Sherman Act. However, we find 
a reversion to the old doctrine in a recent case in the Eighth Circuit, 
Sibicca-Del Mac v. Milius Shoe Co.** where the court held the state 
of the prior art to be immaterial. 

As in the case of the decisions concerning the estoppel of the as- 
signor, there seem to be two types of holdings: those which hold that 
the licensee is estopped to contest validity without qualification; and 
those which allow him to resort to the prior art to determine the scope 
of the claims, while still holding him to the general rule. 

An inspection of the decisions in both categories indicates a dearth 
of Supreme Court authority, there being only four decisions prior to 
1945 and one of these related to a Sherman Act violation. We do 
note a general trend to discover more liberal means of allowing the 
assignor or licensee to circumvent the strict rule, with however, a 
fairly uniform feeling that the estoppel doctrine should stand. Only 
in isolated instances have there seemed to be rumblings indicative of 
an overthrow of the estoppel doctrine. 


IV. The Scott Paper Company Case 


With this background in mind, a more detailed study of the decision 
of the Supreme Court in Scott Paper Co. v. Marcalus Manufacturing 
Co., supra, is in order. There the situation is that of one hundred 
percent anticipation of the assignor’s patent by a prior expired patent. 
The District Court®® held, conforming to the old rule, that inasmuch 
as the defendant was estopped to show invalidity, he could not by 
recourse to the prior art destroy the patent grant and defeat the 
assignment. The Circuit Court**® reversed the District Court and held 
not only that the prior art could be resorted to by the assignor to 
measure the extent of anticipation for the purpose of limiting the 
claims of the assigned patent and thus avoiding infringement, but went 
beyond the doctrine of the Westinghouse case, and held for the first 
time that the claims could be limited to naught by the prior art. This 
of course gives the effect of invalidity to the patent, a condition care- 
fully and specifically avoided by the courts in prior decisions. The 
court then went on to infer that estoppel should be inapplicable since 
the plaintiff-grantee could not have been deceived by the grantor in 
view of the fact that the patent was obviously an exact duplicate of 
a prior expired patent.*7 In the Supreme Court however, with the 

34145 F. (2d) 389 (C. = A. 8th, 1944). 

554 F. Supp. 105 (D. N. J. 1944). 

36 147 F. (2d) 608 (C. C. A. 3d, 1945). 

87 Supra note 36 at 613. “It would follow, we think, that if the assignee 
was chargeable with the knowledge as in the case at bar, that the patent prop- 


erty which the assignor sought to convey to him lay in the public domain, he 
should not be entitled to assert the doctrine of estoppel by deed.” 
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plaintiff relying on the last decision of the Supreme Court on the sub- 
ject, the oft-cited Westinghouse case, the decision of the Circuit Court 
was affirmed, but on vastly different grounds. The Supreme Court 
after analyzing the origin and theory of the patent laws, pointed out 
that the disclosure of an expired patent passes into the public domain 
and stated that “any attempted reservation or continuation in the 
patentee or those claiming under him of the patent monopoly, after 
the patent expires, whatever the legal device employed, runs counter 
to the policy and purpose of the patent taws.” In other words, the 
Supreme Court looks on the assignor as a member of the general 
public entitled to use the disclosure of the expired patent irrespective 
of the issuance and assignment by him of a later patent covering the 
identical invention. The Supreme Court points out that the public 
not only is free to manufacture the product disclosed in an expired 
patent, but also has the right to receive the benefits of unrestricted 
exploitation by others of the disclosures therein and then states, “If a 
manufacturer or user could restrict himself, by express contract, or 
by any action which would give rise to an ‘estoppel,’ from using the 
invention of an expired patent, he would deprive himself and the con- 
suming public of the advantage to be derived from his free use of the 
disclosures.” Thus, the Supreme Court finds that the public policy 
demands that the doctrine of estoppel of an assignor must be waived 
in favor of insuring that every member of the community has full 
use of the disclosure of a prior patent. “It follows that the patent 
laws preclude the petitioner-assignee from invoking the doctrine of 
estoppel, as a means of continuing as against respondent, his assignor, 
the benefit of an expired monopoly, and they preclude the assignor 
from estopping himself from enjoying rights which it is the policy 
of the patent laws to free from all restrictions.” 

In view of the fact that the Court was divided six to two in the 
instant case, it will be well to briefly inspect the opinions of the two 
dissenting justices. Mr. Justice Reed in a very brief dissent feels 
that the Westinghouse case should govern. Mr. Justice Frankfurter 
prepared a long and vigorous dissent in support of the estoppel rule. 
It is his feeling that the assignor, by the act of assignment, has taken 
himself out of the category of the general public and now holds a 
special relationship with the assignee by virtue of which he should 
not, in the interests of fair dealing, be allowed to set up the invalidity 
of the assignee’s patent. He feels that if there are reasons of public 
policy against the continuation of the doctrine of estoppel, it should 
rest with the legislative branch of the government to rectify the 
difficulty. He also points out that the majority is concerned with the 
loss to the public of this source of supply should the assignor be 
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estopped to deny validity and thus enjoined from manufacture and 
then states that he feels that the public policy of fair dealing from 
man to man overshadows the loss to the public of one possible manu- 
facturer. 


V. The Public Policy Aspect 


The decision in the Scott Paper case is without a doubt a further 
manifestation of the recent “public policy” doctrine of the Supreme 
Court, in the light of the absence of prior authority for the decision. 
The Supreme Court was apparently motivated by three separate and 
distinct, yet closely related factors in the rendition of this decision. 
First, there is the Court’s fear of the extension of the monopoly of 
an expired patent, as often evidenced in the misuse and tying clause 
cases. Second, we have the feeling of the Court that the assignor, 
as a member of the public, cannot by contract estop himself from the 
free use, without penalty, of the disclosure of an expired patent, and 
third, the concern of the Court that in some case, (certainly not this 
one) the public would be deprived of a source of supply of a com- 
modity if a manufacturer were estopped from making the device, or 
product, or using the process of an expired patent. 

The public policy decisions of the Supreme Court in recent years 
are too well known to require recitation here in any great detail.** 
Decisions of the Court on questions relating to misuse of patents and 
contributory infringement have indicated that the Court construes the 
patent grant narrowly and strictly and is desirous of keeping the 
patentee within the bounds of the grant, as they are envisioned by 
the Court. These decisions were started with the Motion Picture 
Patents case,*® and extended through the Carbice case,*° the Morton 
Salt case,*! the Mercoid cases,** and finally the recent Hartford- 
Empire case.** 

Thus, when the decision in the instant case is viewed in the light 
of these cases, and not the prior cases on estoppel, it is not difficult 
to see that the decision is merely an extension of the present tendency 
of the Supreme Court to guard jealously the public interest by nar- 


38 For an excellent discussion of this aspect, see Patent Infringement and the 
Public Interest—The Mercoid Cases (1944) 12 Geo. Wasu. L. Rev. 345. 

39 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502, 
37 Sup. Ct. 416, 61 L. ed. 871 (1917). 

40 Carbice Corp. of America v. American Patents Development Corp., 283 
U. S. 27, 51 Sup. Ct. 334, 75 L. ed. 819 (1931). 

41 Morton Salt Co. v. G. S. Suppiger Co., 314 U. S. 488, 62 Sup. Ct. 402, 
86 L. ed. 363 (1942). 

42 Mercoid Corp. v. Mid-Continent Investment Co., 320 U. S. 661, 64 Sup. 
Ct. 268, 88 L. ed. 376 (1944), and Mercoid Corp. v. Minneapolis-Honeywell 
Regulator Co., 320 U. S. 680. 64 Sup. Ct. 278, 88 L. ed. 396 (1944). 

43 United States v. The Hartford-Empire Co., 323 U, S, 386, 65 Sup. Ct. 
373, 89 L. ed. 302 (1945), 
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rowly construing the patent grant. This without doubt explains the 
holding that the public interest in having full use of an expired patent 
outweighs the legal benefits of the estoppel doctrine. 


VI. Possible Effects of the Scott Paper Decision 


In the light of the parallel growth of the law as it relates to estop- 
pel of assignors and licensees to deny validity of a patent as against 
assignors and licensors respectively, it is not difficult to foresee that 
the same line of reasoning that the Supreme Court applied in the Scott 
Paper case, would be applied in a case involving similar facts concern- 
ing a licensee. It is also to be expected that the Court would favor- 
ably consider the argument of the defendant, that the assignor or 
licensee should not be estopped to plead the invalidity of the patent 
where the alleged invalidity is based on other grounds than complete 
anticipation by a prior expired patent. In any instance of invalidity 
of a patent, the disclosure passes into the public domain, or there is 
an attempt being made to extend the monopoly beyond the seventeen 
year term prescribed by Congress.** In either event, the reasoning 
of the Supreme Court would apply since it will not, it appears, con- 
done either the use of estoppel to keep what is in the public domain 
from even one member of the public, or to extend in any way the 
monopoly of the patent grant, no matter how short it may be, and 


although it would only be as to one person, beyond the statutory 
seventeen years. 


VII. Conclusion 


From a technical point of view, the suggestion of the Circuit Court 
in the Scott Paper case that the assignee should be “estopped to estop” 
the assignor seems to bear some merit. Let us recall that here we 
have a case of one hundred percent anticipation by a prior expired 
patent. A patent in the United States is a public document and all 
of the public, the assignee included, are charged with knowledge of 
its existence. In view of the fact that the patent in suit was com- 
pletely anticipated by the prior patent, it would seem that the assignee 
should be charged with the knowledge that it was invalid. In other 
words, as the Circuit Court said, the patent is invalid on its face. It 
is often stated that “the setting up of an estoppel by deed may be 
prevented or offset by another such estoppel, or a different form of 
estoppel against the party seeking to set it up.” *° This is commonly 
known as “estoppel against estoppel” and it would seem that it could 
be applied squarely in the instant case. Here, when the assignee is 


44R, S. 4931, 35 U. S. C. § 40. 
45 31 C. J. S. 196. See also BiceLow on Estopper (6th Ed. 1913) pp. 392, 393. 
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charged with the knowledge of the invalidity of the patent, why should 
he not be estopped to set up estoppel against the assignor when he 
denys the validity ? 

The doctrine of estoppel on estoppel would certainly in this par- 
ticular case have produced the same result as the public policy deci- 
sion of the Supreme Court. However, it can be assumed that the 
Court is looking ahead and rather than decide this case on a narrow 
and technical point applicable only to the instant situation, elected to 
expound a broader doctrine that would be applicable in any situation 
where the assignor or licensee may set up the non-validity of the 
patent in an action for infringement by the assignee or licensor. The 
Court is in effect serving notice that this is yet another branch of the 
patent law where it will elect to continue its announced policy of 
strict interpretation of the patent monopoly and it will not hesitate 
to overrule many years of established precedent when it feels that 
the patent grant has been stretched beyond the elastic limit imposed 
on it by the Court’s basic interpretation of the intent of the patent 
statutes. Rosert G. [RIsH. 
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ADMINISTRATIVE LAW—FEDERAL COMMUNICATIONS COMMISSION 
—RENEWAL OF STATION LICENSE—ARBITRARY ACTION.—WOKO 
applied to the F.C.C. for a renewal of its radio station license. 
Under permits periodically procured, this station had been operated 
for fifteen years. The ownership of 24 percent of the stock had been 
concealed since incorporation of the company in 1931 until passage 
of the Communications Act of 1934, which established the present 
Commission. Because the latter’s regulations required more details 
regarding stock ownership, the owner-of-record of the above 24 per- 
cent transferred it on the books of the company, but remained the 
beneficial owner until the present proceeding. Following an investi- 
gation and subsequent finding that the appellant had failed to reveal 
to it or to its predecessor, the Federal Radio Commission, the fact 
of such beneficial ownership, the F.C.C. denied the application for 
renewal. Held, that the Commission acted arbitrarily in proceeding 
from its warranted conclusion that the stock ownership had been mis- 
represented to it to the drastic decision that the continuance of the 
license would not be in the public interest. WWOKO, Inc. v. Federal 
Communications Commission, U. S. Ct. App. D. C., decided Jan. 21, 
1946 (not yet reported) cert. granted, U. S. Sup. Ct., No. 972, March 
19, 1946. 

The power of an administrative agency to take such action as 
will effectuate the policies of the act under which it operates is a 
broad, but not unlimited, grant of power and has the essential limi- 
tations which adhere in the fundamental policy of the act, Southern 
S.S. Co. v. N.L.R.B., 316 U. S. 31, 62 Supt. Ct. 886, 86 L. ed. 1246 
(1941). Congress has defined the scope of authority of the F.C.C. 
as the serving of the “public interest, convenience or necessity.” As 
broad as that standard is the Supreme Court has said that it is not 
so indefinite as to confer unlimited power, Federal Radio Comm. v. 
Nelson Bros. Co., 289 U. S. 266, 285, 53 Sup. Ct. 627, 77 L. ed. 1166 
(1932). Whether the F.C.C. has exceeded its powers in a given 
case is a question appropriate for judicial decision, F.C.C. v. Potts- 
ville Broadcasting Co., 309 U. S. 134, 60 Sup. Ct. 437, 84 L. ed. 656 
(1940). The reviewing power of the courts over F.C.C. rulings is 
limited by the statute (48 Stat. 926 (1934), 47 U. S. C. § 402), which 
provides: “That the review by the court shall be limited to questions 
of law and that findings of fact by the Commission, if supported by 
substantial evidence, shall be conclusive unless it shall clearly appear 
that the findings of the Commission are arbitrary or capricious.” The 
conclusiveness of the findings implies that there shall be a public 
hearing, that evidence shall be taken, that facts shall be found by the 
Commission, and that the reviewing court shall have jurisdiction to 
deny effect to an order made without any supporting evidence, or 
contrary to the evidence, or if hearing or decision is inadequate, un- 
fair or arbitrary, Missouri Broadcasting Corp. v. F.C.C. 94 F. (2d) 
623 (U. S. App. D. C. 1937), cert. den. 303 U. S. 656, 58 Sup. Ct. 
759, 82 L. ed. 1115 (1937). 

[ 514] 
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Reviewing courts use the term “arbitrary” as indicating the valid- 
ity or invalidity of administrative acts. So used, the term is hardly 
more than a general conclusion which may involve one or more of 
the tangible grounds for judicial review and little attempt has been 
made to define it separately, National Broadcasting Co. v. United 
States, 319 U. S. 190, 63 Sup. Ct. 997, 87 L. ed. 1344 (1943). 
When applied to acts, the term has been held to connote a disregard 
of evidence or of the proper weight thereof, Sweitzer v. Industrial 
Ins. Comm., 116 Wash. 398, 199 P. 724 (1921); or as without fair, 
solid and substantial cause, i.e., without cause based upon the law, 
United States v. Lotempio, 58 F. (2d) 358 (D. C. N. Y. 1932); 
and it has been held that the adoption by an administrative agency 
of different standards for similar situations amounts to acting arbi- 
trarily, V.L.R.B. v. Mall, 119 F. (2d) 700 (C. C. A. 7th, 1941). 

The evidence must be adequate to support pertinent and necessary 
findings of fact, Morgan v. United States, 298 U. S. 468, 56 Sup. Ct. 
906, 80 L. ed. 1288 (1935), and without such evidence the finding 
has been held void, Chicago, RI.&P. Ry. Co. v. United States, 274 
U. S. 29, 47 Sup. Ct. 486, 71 L. ed. 911 (1926), and arbitrary, .C.C. 
v. Louisville & N. R. Co., 227 U. S. 88, 33 Sup. Ct. 185, 57 L. ed. 
431 (1912), since it does violence to the law, being without the 
sanction of the authority conferred, Federal Radio Comm. v. Nelson 
Bros. Co., supra. The F.C.C., however, in passing upon applications 
is not under obligation to recite every item of evidence or of facts 
which had some bearing on the question before it, Mackay Radio & 
Telegraph Co. v. F.C.C., 97 F. (2d) 641 (U.S. App. D. C. 1938). 
On the other hand, the court does not have the function of passing 
upon evidence in the sense of weighing it as to accuracy and credi- 
bility, but only in the sense of determining whether it substantially 
supports the findngs, Saginaw Broadcasting Co. v. F.C.C., 96 F. 
(2d) 554, (U. S. App. D. C. 1938), cert. den., 305 U. S. 613, 59 
Sup. Ct. 72, 83 L. ed. 391 (1938); nor is the court authorized to 
substitute its judgment for that of the administrative authorities, 
Swayne & Hoyt v. United States, 300 U. S. 297, 57 Sup. Ct. 478, 
81 L. ed. 659 (1936), but such a rule does not bind the court to ac- 
cept findings which are not free from ambiguity and doubt, N.L.R.B. 
v. Virginia Electric & Power Co., 314 U. S. 469, 62 Sup. Ct. 344, 
86 L. ed. 348 (1941). 

In the instant case, Justice Miller states: . the Commission 
does not have the power . . . to refuse a renewal license because of 
misstatements of the licensee, unless those misstatements are of such 
moment as to outweigh all competing considerations, and logically 
and rationally to give rise to the conclusion that the public interest, 
convenience, and necessity would not be served were the license re- 
newed. . . . Its decision in the present case constitutes a departure 
from the course which the Commission has taken in dealing with 
misstatements in applications in other cases. It has not heretofore 
considered itself hound to refuse to issue a license or a renewal be- 
cause of a misstatement in applications; on the other hand, it has 
followed the practice of weighing all the elements in each situation 
presented to it in deciding w hether the public interest would or would 
not be served were a license or renewal granted.” 


“ce 
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Chief Justice Groner in a brief dissent states that on grounds of 
public policy “the statutory power of the Commission to determine 
public interest, convenience or necessity is broad enough to authorize 
the rejection of a license for renewal for repeated false swearing in 
statements of fact required to be filed by the Commission’s rules and 
regulations.” 

Generally speaking, the only requirement for the renewal of a radio 
broadcasting license is that the licensee has not failed to function 
in the public interest, Pulitzer Pub. Co. v. F.C.C., 94 F. (2d) 249 
(App. D. C. 1938), although other considerations are also important 
including the licensee’s past conduct and willingness and ability to 
comply with the law and rules prescribed by the Commission, Greater 
Kampeska Radio Corp. v. F.C.C., 108 F. (2d) 5 (U. S. App. D. C. 
1939). One who applies for and obtains a radio broadcasting license 
receives it subject to the right of the government in the public interest 
to withdraw it without compensation, Pulitzer Pub. Co. v. F.C.C., 
supra, and operation under a previous license gives no vested rights 
against proper exercise of power to regulate, White v. Federal Radio 
Comm., 29 F, (2d) 113 (N. D. Ill. 1928). 

The findings of the Commission in the instant case are particularly 
barren on issues other than that of the failure to disclose the bene- 
ficial ownership of 24 percent of the capital stock of the licensee. 
Evidence was entirely lacking as to whether this fact alone resulted 
in the station not being operated to “serve public interest, convenience 
or necessity.” An important element of public interest and conven- 
ience affecting the issuance of a license is the ability of the licensee 
to render the best practicable service to the community reached by 
his broadcasts, F.C.C. v. Sanders Bros. Radio Station, 309 U. S. 
470, 60 Sup. Ct. 693, 84 L. ed. 869 (1939). The ultimate facts upon 
which orders of the F.C.C. are based must bear some rational rela- 
tionship to basic facts shown by the evidence, Tri-State Broadcasting 
Co. v. F.C.C., 96 F. (2d) 564 (App. D. C. 1938). It would appear 
that the Commission’s determination that public interest, convenience 
or necessity would not best be served by the renewal to WOKO of 
its license did not meet this test, was not properly reached as viewed 
by available evidence, and therefore should have been set aside. 


L. E. M. 


ADMINISTRATIVE LAW—FEDERAL COMMUNICATIONS COMMISSION 
—Ricut to Pustic Hearinc Prior To GRANT oF CONFLICTING 
APPLICATION.—Petitioner owned and operated a radio station in 
Muskegon, Michigan. In May, 1944, petitioner applied to the Fed- 
eral Communications Commission for a change in frequency. How- 
ever, the Fetzer Broadcasting Company, Grand Rapids, Michigan, 
had petitioned in March, 1944, to construct a radio station using 
the same frequency. These applications are “mutually exclusive,” 
because “intolerable interference” would result from a grant of both. 
After comparative consideration of the applications, the Commission 
without public hearings granted the Fetzer application and set peti- 
titioner’s application for public hearing. Petitioner filed notice of 
appeal from the Fetzer grani as a person “aggrieved or whose inter- 
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ests are adversely affected” under § 402 (b) (2) of the Federal Com- 
munications Act. 48 Stat. 1064 (1934), 47 U. S. C. § 151 et seq. 
The United States Court of Appeals for the District of Columbia 
without opinion dismissed petitioner’s appeal. Held, that where there 
are two mutually exclusive applications which are bona fide, the un- 
conditional grant of one deprives the other party of the right of pub- 
lic hearing accorded by § 309 (a) of the Act; therefore, petitioner 
is entitled to a public hearing before the grant of conflicting applica- 
tion and is entitled to appeal as a person “aggrieved.” Ashbacker 
Radio Corp. v. F. C. C., 66 Sup. Ct. 148 (1945), Justices Frank- 
furter and Rutledge dissenting. 

The Court was confronted with reconciling two provisions of 
§ 309 (a) of the Act. The Commission is authorized to issue with- 
out public hearing a station license on the grounds that “public in- 
terest, convenience, or necessity would be served”; however, in the 
event that the Commission does not grant a license, the applicant is 
entitled to a public hearing before denial. The Commission con- 
tended that petitioner’s appeal was premature, because his application 
was set for public hearing and appeal could not be entertained until 
the Commission rendered a decision on his hearing. The controlling 
factor in the case was the nature of the grant of the Fetzer applica- 
tion. When the Commission granted the Fetzer construction permit, 
it stated: “Such grant does not preclude the Commission, at a later 
date from taking any action which it may find will serve the public 
interest.” The nature of the Fetzer grant was controlling, because 
if the Fetzer permit was issued conditioned upon the ascertainment 
of “public interest” in petitioner’s hearing, petitioner was not injured. 
The Court determined that the Fetzer permit was not conditionally 
granted, and that the Commission had stated only what it was entitled 
to do in any case coming before it. 

Petitioner was injured by the Fetzer grant, because a “greater 
burden” is imposed on petitioner where the object is to “displace an 
established licensee.” Chicago Federation of Labor v. Federal Radio 
Comm., 41 F. (2d) 422 (App. D. C., 1930); Journal Company v. 
Federal Radio Comm., 48 F. (2d) 461 (App. D. C., 1931); Evan- 
gelical Lutheran Synod v. F. C. C., 105 F. (2d) 793 (U. S. App. 
D. C., 1939). Cf. Yankee Network v. F. C. C., 107 F. (2d) 212 
(U. S. App. D. C., 1939). These authorities would be inapplicable 
if the Commission had conditionally granted the Fetzer permit. Fur- 
thermore, the Commission required petitioner to prove that his ap- 
plication would not electrically interfere with the Fetzer permit, 
thereby rendering ineffective petitioner’s hearing, because it was ad- 
mitted that the applications were “mutually exclusive.” 

It does appear that in general the procedure of the Commission 
has conformed to the decision in this case, 7. e., where there are con- 
flicting claims the Commission holds a public hearing to ascertain 
“public interest” in the applications. Mississippi Broadcasting Co., 
(NEW), Macon, Mississippi, F. C. C. Docket No. 6659 (1945) ; 
Broadcast Actions by the Commission, Public Notice 85623, October 
18, 1945. In Symons Broadcasting Co. v. Federal Radio Comm., 
64 F. (2d) 381 (App. D. C. 1933), it was stated: “. . . where two 
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or more stations are applicant for the same frequency, it is the duty 
of the commission to grant either party asking it a hearing on due 
notice....” Therefore, it appears that the instant case only crystal- 
lized former procedure and doctrine of certain cases. 

The Court confined its decision to the above mentioned narrow 
issue. However, Justice Frankfurter in his dissent vigorously con- 
tended that the case involved the broad problem of judicial ham- 
pering of administrative discretion. He considered that the Com- 
mission was delegated authority to determine “public interest,” and 
it is to be presumed that such authority was fairly exercised when 
there was comparative scrutiny of the applications. Justice Frank- 
furter espoused the above view in the majority opinion in F. C. C. 
v. Pottsville Broadcasting Co., 309 U. S. 134, 60 Sup. Ct. 437, 84 
L. ed. 656 (1940). The major objection of the Commission in hav- 
ing a hearing on all conflicting claims is that it permits “striking” or 
delaying actions instigated to protect the competitive position of ex- 
isting radio stations. Completion of the formalities prerequisite to 
a public hearing normally take at the minimum six to eight months, 
during which time the established station retains its exclusivity. 
The Court impliedly validated conditional grants of applications ; 
therefore, the Commission after comparative scrutiny of the con- 
flicting applications may conditionally approve a permit subject to a 
public hearing to be held later. The Commission has promulgated 
rules to this effect. This practice obviated the principal objection 
and effectuated Congressional intent to provide a public hearing in 
order that conflicting interests have the opportunity to challenge and 
test opposing arguments and evidence. 

The Court only briefly treated the contentious question whether 
petitioner was entitled to appeal from the Commission’s holding as 
a person “aggrieved” or “adversely affected” under § 402 (b) (2). 
The Court considered that petitioner’s interest was as “adversely 
affected” as the injury in F. C. C. v. Sanders Brother's Radio Sta- 
tion, 309 U. S. 470, 60 Sup. Ct. 693, 84 L. ed. 869 (1940) (financial 
injury suffered by the “grant of a license to another station”) ; 
F. C. C. v. National Broadcasting Co., 319 U. S. 239, 63 Sup. Ct. 
1035, 87 L. ed. 1374 (1943) (license grant would create interfer- 
ence on existing channel of a licensee). These cases determined 
that appeal under this provision was not confined to legal interests 
recognized at common law. Criticism of permitting appeal not predi- 
cated on recognized legal interests was primarily directed at the op- 
portunity afforded for “striking” appeals which the conditional decree 
seems to remedy. The instant case affirms the doctrine recognized 
in the two last mentioned cases. A. B. K. 


ADMINISTRATIVE LAw—Post OrFricE—SeEconp-CLass MAIL 
PRIVILEGES—POWER OF POSTMASTER GENERAL.—Section 396 of the 
Revised Statutes, 42 Stat. 24 (1921), 5'U. S. C. § 369, provides that 
the Postmaster General shall “. . . execute all laws relating to the 
Postal Service.” Congress has divided mailable material into four 
classes. 20 Stat. 358 (1879), 43 Stat. 1067 (1925), 39 U.S.C. § 221. 
Section 10 of the Classification Act of 1879, 20 Stat. 359 (1879), 39 
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U.S. C. § 224, provides that the second-class rates shall apply to news- 
papers and periodicals issued at stated intervals and as frequently 
as four times a year. Section 14, supra provides that publications 
must satisfy the following conditions to qualify for second-class 
privileges: “. . . Fourth. It must be originated and published for 
the dissemination of information of a public character, or devoted to 
literature, the sciences, arts, or some special industry. . . .” The 
Postmaster General issued a citation to respondent to show cause why 
its second-class mailing permit, granted in 1933, should not be re- 
voked on the ground that it failed to satisfy the Fourth Condition of 
§ 14, supra. Contrary to the recommendation by the Board he had 
appointed, the Postmaster General revoked the permit, not on the 
theory that the contents of respondent’s publication were obscene and 
therefore non-mailable under the statute making the mailing of ob- 
scene material a crime, 35 Stat. 1129 (1909), 18 U. S. C. § 334, but 
because it failed in his opinion to make a positive contribution “to the 
public good and welfare’ and accordingly had not met the statutory 
requirements. Respondent brought suit to enjoin the enforcement of 
the revocation order. Held, that the Congress did not intend by the 
Fourth Condition to grant to the Postmaster General the power to 
prescribe or adjudge qualitative standards as to what contributed to 
the public good and welfare for publications otherwise meeting the 
designated objective requirement. Hannegan v. Esquire, 66 Sup. 
Ct. 456 (1946). 

In four earlier cases it had been held that the Postmaster General 
did not abuse his authority in denying or revoking second-class per- 
mits of the publications there in question. Houghton v. Payne, 194 
U. S. 88, 24 Sup. Ct. 590, 48 L. ed. 888 (1904) ; Smith v. Payne, 194 
U. S. 104, 24 Sup. Ct. 595, 48 L. ed. 893 (1904) ; Bates & Guild Co. 
v. Payne, 194 U. S. 106, 24 Sup. Ct. 595, 48 L. ed. 894 (1904) ; 
Smith v. Hitchcock, 226 U. S. 53, 33 Sup. Ct. 6, 57 L. ed. 119 
(1912). But in these instances each particular issue was found by 
both the Postmaster General and the Supreme Court to be complete 
in itself, and the resemblance was thus closer to books which would 
come under mailing material of the third-class, rather than periodicals, 
as they purported to be for the purpose of obtaining the lower rates. 
Clearly, the language of the statute grants authority to make tests 
of an objective nature. But in the present case it was contended 
that if the language of the Fourth Condition had any meaning what- 
soever, a judgment was necessary to determine whether those re- 
quirements were satisfied. It was argued that there was no censor- 
ship because other means of distribution and other classes of mailing 
privileges remained open. The power being exercised was that of 
classification, something quite different from the power of exclusion 
which would obviously be a violation of the First Amendment. Thus 
the attempt was made to broaden the scope of the two theories first 
announced in Ex Parte Jackson, 96 U. S. 727, 24 L. ed. 877 (1877), 
the “privilege” doctrine and “other media” doctrine. Both of these 
theories have found their way into a number of cases holding that 
Congress could regulate the mails in various ways and deny mailing 
privileges altogether to obscene literature or in the promotion of 
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fraudulent schemes or as a part of a lottery plan. See, for example, 
In Re Rapier, 143 U. S. 110, 12 Sup. Ct. 353, 36 L. ed. 90 (1892) ; 
Public Clearing House v. Coyne, 194 U. S. 497, 24 Sup. Ct. 789, 
48 L. ed. 1092 (1904) ; Electric Bond & Share v. S.E.C., 303 U. S. 
419, 58 Sup. Ct. 678, 82 L. ed. 936 (1938); American School of 
Magnetic Healing v. McAnnulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 
L. ed. 90, (1902) ; and Horner v. United States, 143 U. S. 207, 12 
Sup. Ct. 47, 36 L. ed. 126 (1892). For a discussion of the history of 
these theories and possible alternative holdings, see, The Esquire 
Case, a Novel Extension of the Postmaster General’s Power of Classi- 
fying the Mails (1944) 53 Yate L. J. 733, where the “other media” 
doctrine has been attacked as “palpably more of an excuse than a 
reality.” Id. at 734, 735. The “privilege” doctrine as applied by the 
Rapier case has been criticized as being a violation of the First 
Amendment. (1892) 155 No. Amer. Rev. 694. The most extreme 
application of the theories was probably in the famous Milwaukee 
Leader case, Milwaukee Pub. Co. v. Burleson, 255 U. S. 407, 41 
Sup. Ct. 352, 65 L. ed. 704 (1921), where Mr. Justice Brandeis and 
Mr. Justice Holmes dissented vigorously. The majority opinion in 
that case has been criticized as being motivated by wartime hysteria. 
See Chafee, Free Speech in the United States (1941); Deutsch, 
Freedom of the Press and the Mails (1938) 36 Micu. L. Rev. 703; 
Wettach, Restrictions on a Free Press (1926) 4 N. L. C. Rev. 703; 
Cohn, The Censorship of Radical Materials by the Postoffice (1921) 
17 St. Louis L. Rev. 95; (1921) Cor. L. Rev. 715; (1921) 15 Itt. 
L. Rev. 134; (1921) 19 Micu. L. Rev. 728. And see (1945) 34 
Geo. L. J 77. 


In this setting, the Court was presented with two questions. First, 
was it the intent of Congress to delegate to the Postmaster General 
the authority he sought to exercise? And, second, was the construc- 
tion contended for by the Post Office Department, if adopted, violative 
of the First Amendment? Writing for the majority of the Court, 
Mr. Justice Douglas, after an examination of the contents of the 
magazine and the judgment placed upon it by experts during the 
hearings, concluded that the real controversy was not whether 
Esquire was devoted to literature or art or published information 
of a public character, but whether its contents were “good” or “bad.” 
Since “the second-class privilege is a form of subsidy,” “to uphold 
the revocation would . . . grant the Postmaster General a power 
of censorship.” During the sixty-five years the statute had been in 
operation no Postmaster General had attempted to interpret the 
conditions as requiring him to pass judgment upon the qualitative 
merits of the material published. Congress had impliedly approved 
of this self-restraint. An exhaustive study made by a Joint Com- 
mission of Congress in 1906 concluded that the language was “so 
broad as to include everything and exclude nothing.” Report Re- 
garding Second-Class Mailing Matter, H. Doc. 608, 58th Cong., 2d 
Sess., pp. 36, 37 (1906-07). And in 1911 the Postal Commission, 
headed by Mr. Chief Justice Hughes, then Associate Justice, reached 
a somewhat similar conclusion, saying that no satisfactory test of 
literary or educational values was possible and that consequently the 
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statute must be broadly interpreted to avoid censorship. H. Doc. 
559, 62 Cong., 2d Sess., p. 142, Postal Commission 1911-12. The 
present decision is clear upon the point that the Act does not con- 
template any basic change in the treatment of second-class mail, let 
alone any form of censorship by an administrative officer. The Con- 
gressional intent was instead to encourage publications of many dif- 
ferent kinds. “Under our system of government there is an accomo- 
dation for the widest varieties of tastes and ideas. What is good 
literature, what has educational value, what is refined public infor- 
mation, what is good art, varies with individuals as it does from one 
generation to another.” However, Mr. Justice Frankfurter, in a 
separate concurring opinion, placed the case “within very narrow 
confines.” Being a periodical, Esquire was entitled to a second-class 
permit if it either disseminated information of a public character or 
was devoted to the arts, sciences or literature. Literature was de- 
fined for this purpose as including, except for non-mailable matter, 
“all compositions in words or pictorial representations or notations 
that are intelligible to any portion of the population, no matter wheth- 
er their appeal is extensive or esoteric.” The “Magazine for Men,” 
of course, fell within this definition and hence the permit should not 
have been revoked. The concurring Justice thought that the dis- 
cussion should be thus confined because “its radiations touch, on the 
one hand the very basis of a free society, that of the right of expres- 
sion beyond the conventions of the day, and, on the other hand, the 
freedom of society from constitutional compulsion to subsidize en- 
terprise, whether in the world of matter or of mind.” It is to be 
noted that in the majority opinion, too, the discussion was confined 
almost entirely to Congressional intent. The question of the possible 
conflict with the First Amendment if the Postmaster General’s con- 
struction was adopted was not considered. But the majority assumed 
“that the Congress has a broad power of classification and need not 
open second-class mail to publications of all types.” And it was 
expressly recognized that “grave constitutional questions are raised 
once it is said that the use of the mails is a privilege which may be 
extended or withheld on any grounds whatsoever,” referring to the 
dissents in the Milwaukee Leader case, supra. 

The implication is, as in the Jackson case, supra, that the “privi- 
lege” doctrine would not be extended in a manner which might 
violate freedom of speech and expression, although Mr. Justice 
Frankfurter indicates a desire not to enter upon the questions until 
“the court cannot escape decision upon them.” The “other media” 
doctrine, insofar as it was connected with the idea that no censorship 
was involved in classification, was expressly rejected. And finally, 
the remarks of the Circuit Court of Appeals that the Post Office 
Department should content itself with merely carrying the mails 
were turned aside with the assertion that questions involving the 
objective requirements would continue to be raised and should be 
passed upon. The interesting and complex question as to whether 
and at what point the “privilege” doctrine might collide with the 
First Amendment remains open. G. M. McM, 

9 


























































THE GEORGE WASHINGTON LAW REVIEW 


CONSTITUTIONAL LAw—MartiaL, LAw—WAR—JURISDICTION OF 
MiLiTary TRIBUNALS OvER CIviILIANS Not JUSTIFIED By THREAT- 
ENED INvASION.—Petitioners, one a stockbroker charged with em- 
bezzlement in violation of a statute of Hawaii, the other a civilian 
employee of the Navy charged with assault on military personnel in 
violation of a military order affecting civilian conduct, were convicted 
and sentenced to prison by military tribunals in Hawaii. The United 
States District Court freed them upon habeas corpus proceedings 
but the Circuit Court reversed and ordered the petitioners to be re- 
turned to prison. Held, that the Organic Act of Hawaii, which au- 
thorized the establishment of martial law for the defense of the 
Islands against actual or threatened invasion, did not imply Con- 
gressional sanction for the supplanting of the civilian courts by mili- 
tary tribunals but merely restated the previously existing constitu- 
tionally accepted concept of martial law. Duncan v. Kahanamoku, 
White v. Steer, 66 Sup. Ct. 606 (1946). 

The majority rested its decision on the determination that such an 
arbitrary power could not be inferred from the language of the Or- 
ganic Act itself, 31 Stat. 153 (1900), 48 U. S. C. § 532. The power 
bestowed by the Act upon the Governor of Hawaii to declare mar- 
tial law in cases of actual or threatened invasion did not include such 
authority, nor could the Court so imply from a review of its legisla- 
tive history. While the majority did not openly reaffirm the “open 
court” rule of Ex Parte Milligan, 4 Wall. 2 (U. S. 1866), it did so 
impliedly by prefacing its discussion of the legislative power granted 
with the admonition that if the power was not there included it failed 
because “the buildings [courts] had long been open... .” Justice 
Murphy, in a concurring opinion, is less equivocal and relies upon 
the Milligan case rule, that martial law cannot arise from a threat- 
ened invasion. The invasion must be actual and present, “such as 
effectively closes the courts and disposes of the civil administration.” 
Ex Parte Milligan, supra at 127. ‘Martial law” is a poorly defined 
legal concept. Cf. Book Review (1931) 45 Harv. L. Rev. 400. The 
instant cases involve that aspect of martial law which deals with the 
legality of military judicial process over civilians in time of war. 
The “open court” principle was early recognized as common law. 
Hale, PLEAS oF THE Crown (1683) pp. 499, 500. The rule has been 
criticized as artificial and a legal fiction conceived in a period of strict 
law when such fictions were devices frequently and helpfully used. 
Pollack, What Is Martial Law? (1902) 18 L. Q. Rev. 152. Begin- 
ning with the Ship Money case, 3 S. T. 826 (1637), attempts had 
been made to minimize the operation of the rule. Ephistone v. Bed- 
reechund, 2 S. T. N. S. 379 (1830), finally repudiated in Ex Parte 
Marais, [1902] A. C. 109. The result reached there has been treated 
as a belated reaffirmation of the common law maxim “quod enim 
necessitas cogit defendit.” Pollack, What Is Martial Law? supra at 
157. However, statutes designed to meet the exigencies of war have 
rendered the conflict between the “open court” and “necessity” rules 
largely academic in Britain’s jurisprudence. 

However, our Government’s prerogatives are subject to the re- 
straints of a written Constitution. Early in our history some colonial 
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legislatures evidenced approval of the “open court” rule. Constitu- 
tions of various states made definite provision for the subordination 
of the military to the civil power. The jury trial requirements of 
the Federal Constitution further reflect this point of view. The 
Milligan case merely affirmed the common law rule of “open court,” 
specifically calling attention to the constitutional safeguards of the 
jury trial. Ex Parte Milligan, supra at 122. The dissent felt that 
when some portions of the country are invaded it was within the 
power of Congress to determine in what states such imminent public 
danger existed as to justify substitution of the civil courts by military 
tribunals. Milligan case, supra at 140. The case holding has been 
severely attacked on the grounds that it enunciates a mechanical rule 
poorly suited to meet the circumstances of modern warfare. King, 
Legality of Martial Law in Hawaii (1942) 30 Cauir. L. Rev. 597. 
While such criticism has come mainly from military quarters, some 
courts have been more satisfied with the “necessity’’ doctrine as stated 
by the minority in the Milligan case. United States ex rel. McMaster 
v. Wolters, 268 Fed. 69 (S. D. Tex. 1920). 

Both Mr. Chief Justice Stone in his concurring opinion and Mr. 
Justice Burton in his dissent in the instant case favor this view. Mr. 
Chief Justice Stone, treating the fact of the courts being open as one 
of the circumstances to be considered, found no necessity. Mr. Jus- 
tice Burton found the necessity sufficient to support the executive 
proclamation of martial law and the acts executed under it. While 
some authorities believe the “necessity” doctrine to be merely a re- 
genesis of the old common law rule, the writings of Hale and Black- 
stone, BLACKSTONE, COMMENTARIES (1857) pp. 412-417, cast strong 
doubt on such a conclusion. However, several of our state decisions 
seem to rest on the “necessity” premise, while a few federal decisions 
raise the question in relation to somewhat analogous situations. 
Martin v. Mott, 12 Wheat. 19 (U. S. 1827), held that the executive 
has unreviewable authority to call out the militia. Luther v. Borden, 
7 How. 1 (U. S. 1849), held that this decision as to the necessity of 
martial law will not be reviewed. But this is not the same as saying 
that particular acts committed under the proclamation of martial law 
cannot be judicially reviewed but stand justified by the existence of 
the original necessity, as some writers have asserted. King, The Le- 
gality of Martial Law in Hawaii, supra at 618. Several West Virginia 
cases in which martial law was relied upon as a basis for the military 
trial and sentencing of striking workers have apparently sustained the 
“necessity” principle. Hatfield v. Graham, 73 W. Va. 759, 81 S. E. 
533 (1914); Ex Parte Jones, 71 W. Va. 567, 77 S. E. 1029 (1913) ; 
State v. Brown, 71 W. Va. 519, 77 S. E. 243 (1912). Such arbitrary 
use of the military judicial process has been severely condemned even 
by the proponents of the necessity rule. Fairman, The Law of Mar- 
tial Rule (1942) 55 Harv. L. Rev. 1253, 1262. The strongest lan- 
guage advanced in behalf of the necessity rule appears to be a dictum 
by Mr. Justice Holmes in Moyer v. Peabody, 212 U. S. 78, 85, 29 Sup. 
Ct. 235, 53 L. ed. 410 (1909), where the Court sustained the action 
of the governor in detaining an insurgent, saying: “Public danger 
warrants the substitution of the executive for the judicial process.” 





524 THE GEORGE WASHINGTON LAW REVIEW 


The broad implications of that language and the holdings in the West 
Virginia cases are overruled by Sterling v. Constantine, 287 U. S. 
378, 53 Sup. Ct. 190, 77 L. ed. 375 (1932), where the Supreme Court 
decided that it was not barred by an executive determination that 
martial law existed from reviewing the basic facts. The Court relied 
upon the Milligan case and repudiated the proposition that martial 
law predicated upon a plea of necessity could sustain the governor’s 
sanction for the actions of the military tribunals in the case. Besides 
the West Virginia cases, only one other case arising within the juris- 
diction of the United States has upheld prosecution of civilians by 
military courts for the violation of civil laws in a situation where there 
has not been an actual invasion, rebellion, or war being waged at the 
time in the locality. United States ex rel. McMaster v. Wolters, supra. 
The case can only be explained as incorrect and definitely contra- 
dicted by the Constantine case. A distinction should be maintained 
between those situations where the military has temporarily taken 
over some of the civil functions such as arrest and detention, Moyer 
v. Peabody, supra, and the complete suspension of all civil govern- 
ment, including the operation of the courts, with the military tribunals 
being substituted as in the Milligan and instant cases. This demar- 
cation has been made clear by use of the terms qualitative and puni- 
tive martial law. Frank, Ex Parte Milligan v. The Five Companies: 
Martial Law in Hawaii (1944) 44 Cor. L. Rev. 639, 650. Cf. Ballen- 
tine, Qualified Martial Law (1915) 14 Micu. L. Rev. 1102. Such 
a distinction serves as a valuable criterion in determining when the 
“necessity” doctrine may be justified and when the inherent constitu- 
tional commands of the “open court” rule must be obeyed. 

The most logical argument to be made against the holding in the 
instant case is one which proceeds on grounds of statutory construc- 
tion. While § 5 of the Organic Act of Hawaii, 31 Stat. 141 (1900), 
48 U. S. C. § 495, extended the Constitution to the Islands, § 67 
specifically states that the Governor may proclaim martial law if the 
invasion or rebellion merely be imminent. Familiar principles of 
statutory construction support a deduction that § 67 made an excep- 
tion to §5. 2 Sutherland Statutory Construction (1943) p. 40. 
The argument may be strengthened by asserting that § 67 is the trans- 
posed product of Article 31 of Constitution of the Republic of Hawaii, 
which gave the President of Hawaii the same power in regard to the 
proclamation of martial law which the Governor of Hawaii now pos- 
sesses subject to the approval by the President of the United States. 
Furthermore, a decision arising under Article 31 had held that the 
President was the sole judge as to the necessity of a proclamation and 
military trial of civilians under that power were legal. Re Kalania- 
naole, 10 Hawaii 29 (1895). However, since § 5 provided “that the 
Constitution shall have the same force and effect within the said terri- 
tory as elsewhere in the United States” and the Milligan case re- 
mained the supreme law at the time the Organic Act was passed, it 
would be sophistical reasoning to rely on a technical rule of statutory 
construction to sustain an otherwise grievous constitutional error. 

It is submitted that the instant case by its implied but distinct re- 
affirmation of the “open court” rule laid down in Ex Parte Milligan 
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has contributed strongly to the preservation of civil liberty in the 
American constitutional system. The Yamashita case, 66 Sup. Ct. 
340 (1946), and the Korematsu case, Korematsu v. United States, 
319 U. S. 432, 63 Sup. Ct. 1124, 87 L. ed. 1497 (1943), had raised 
some doubt concerning the present Court’s hitherto solicitous atti- 
tude about political and individual liberties. While the atomic bomb 
has revolutionized conceptions of military warfare, it has also made 
easier the task of those who would use military necessity as a cloak 
for imposing an authoritarian regime upon free democratic govern- 
ments. To succumb to such is to sacrifice a heritage of free political 
institutions and constitutionally protected individual liberties and to 
embrace that philosophy which the atomic bomb so recently crushed. 
Justice Murphy was right when he said: “The argument thus ad- 
vanced is as untenable today as it was when cast in the language of 
the Plantaganets, the Tudors and the Stuarts.” A. L. 5S. 


FEDERAL JURISDICTION—ForuM Non CoNVENIENS—INTERNAL 
AFFAIRS OF A ForREIGN CoRPORATION.—Petitioners, residents of New 
York, held debentures of the respondent railroad, a Wisconsin cor- 
poration. All of the railroad’s lines are in Wisconsin, but its finan- 
cial office and a traffic office are in New York; five of its six directors 
are in New York. The debenture holders sued in the New York state 
courts to recover their alleged share of undistributed net earnings. 
The action was removed to the federal District Court for the South- 
ern District of New York because of diversity of citizenship. The 
District Court dismissed the action on the ground that the subject 
matter was concerned with the internal affairs of a foreign corpora- 
tion, and the Circuit Court of Appeals affirmed. Held, that it was 
improper to dismiss the suit. Walliams v. Green Bay & W. R. Co., 
66 Sup. Ct. 284 (1946). 

The general rule has been that both state and federal courts sit- 
ting in one state will not entertain suits involving regulation of the 
internal affairs of a corporation domiciled in another state. Rogers 
v. Guaranty Trust Company of New York, 288 U. S. 123, 53 Sup. 
Ct. 295, 77 L. ed. 652 (1933); Wallace v. Motor Products Corp., 
25 F. (2d) 655 (C. C. A. 6th, 1928); Williamson v. Missouri- 
Kansas Pipe Line Company, 56 F. (2d) 503 (C. C. A. 7th, 1932) ; 
Cohen v. American Window Glass Company, 126 F. (2d) 111 
(C. C. A. 2d, 1942) ; Boyette v. Preston Motors Corp., 206 Ala. 240, 
89 So. 746 (1921); Guilford v. Western Union Telegraph Co., 59 
Minn. 332, 61 N. W. 324 (1894); cf. Burnrite Coal Co. v. Riggs, 
274 U. S. 208, 212, 47 Sup. Ct. 578, 71 L. ed. 1002 (1927). But 
there has been confusion in applying the rule because of the difficulty 
in determining when a case involves “the internal affairs” of a for- 
eign corporation. (1933) 19 Va. L. Rev. 504; 18 A. L. R. 1383, 
1390. The decision in the instant case clarifies the situation by ruling 
(1) that a federal court should not dismiss a suit solely on the ground 
that it involves the internal affairs of a foreign corporation, and (2) 
that the rule of forum non conveniens should be viewed in proper 
perspective. 

Modern corporations, although chartered in one state, are usually 
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owned by and do business with residents of many other states. Their 
complex business arrangements raise questions of scope of authority, 
interpretation of charters, by-laws, and other internal affairs which 
are litigated in federal courts because of the diversity of citizenship 
of the parties. If the federal court where the corporation is domi- 
ciled has jurisdiction in cases involving the internal affairs of the 
corporation, why deny jurisdiction to other federal courts? If the 
case involves interpretation of state law, the local rule will apply. 
Erie Railroad Co. v. Tompkins, 304 U. S. 64, 58 Sup. Ct. 817, 82 
L. ed. 1188 (1938). In the analogous situation in conflict of laws 
cases, the local rule is applied even if it is that of a state other than 
the one in which the federal court is located. Klaxon Company v. 
Stentor Electric Mfg. Co., 313 U. S. 487, 61 Sup. Ct. 1020, 85 L. ed. 
1477 (1941). Interpreting the state laws may be difficult, but that 
is not a sufficient reason for a court to decline to exercise its juris- 
diction. Meredith v. City of Winter Haven, 320 U. S. 228, 234, 64 
Sup. Ct. 7, 88 L. ed. 9 (1943). 

The mere fact that a court has jurisdiction does not necessarily 
bind it to exercise that jurisdiction. Under the doctrine of forum 
non conveniens courts may decline to exercise jurisdiction whenever 
they feel that their forum is inappropriate for the trial. Blair, The 
Doctrine of Forum Non Conveniens in Anglo-American Law (1929) 
29 Cor. L. Rev. 1; Dainow, The Inappropriate Forum (1935) 29 
Inu. L. Rev. 867. The Court in the instant case takes up the rule 
of forum non conveniens in cases concerning the internal affairs of 
foreign corporations. The Court states: “The fact that the cor- 
poration law of another state is involved does not set the case apart 
for special treatment.” In this light, it finds the doctrine of forum 
non conveniens should not be invoked by the federal court. There 
would be no difficulty in enforcing the decree here as only a money 
judgment is sought. Moreover, since both petitioners and most of 
the officers and directors of the corporation are in New York, main- 
taining the suit in New York would not be vexatious or oppressive. 
It would seem that the only reasonable basis for non-interference of a 
federal court in the internal affairs of a corporation domiciled in a 
state other than the one in which the federal court is located, would 
be that the federal court in the state creating the corporation would 
be more competent to render a just and effective decree. (1929) 29 
Cor. L. Rev. 968. Consideration should be given to whether an ef- 
fective decree can be given by the court. If effective relief would 
require detailed and continuing supervision, the matter may be more 
efficiently handled nearer home. Cohen v. American Window Glass 
Co., supra. The territorial jurisdiction of federal courts presents an- 
other possible difficulty. Georgia v. Pennsylvania R. Co., 324 U. S. 
439, 467, 65 Sup. Ct. 716, 89 L. ed. 758 (1945). Finally, ability to 
render an effective decree must be weighed against any inconvenience 
to the corporation in defending a suit away from its legal home. By 
implication, the Supreme Court overrules Rogers v. Guaranty Trust 
Company of New York, supra, “the only decision of this Court hold- 
ing that a federal court should decline to hear a case because it con- 
cerns the internal affairs of a corporation foreign to the State where 
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the federal court sits.” The Court reserves decision on the point 
of whether a federal court in a diversity case is required by Erie 
Railroad Co. v. Tompkins, supra, to apply the local rule of forum 
non conveniens. Cf. Weiss v. Routh, 149 F. (2d) 193 (C. C. A. 2d, 
1945). In view of the tone of the decision, it would seem that the 
Court will not apply the local rule if that rule does not “put the rule 
of forum non conveniens in proper perspective.” W. R. D. 


Lapor Law—NatTionaL LaBor RELATIONS AcT—REFUSAL TO 
BARGAIN BY EMPLOYER—UNILATERAL ACTION BY EMPLOYER IN 
SEEKING WacE INCREASES—EMPLOYER’S RIGHT OF FREE SPEECH.— 
The defendant operated the Famous-Barr Company Stores in St. 
Louis. The National Labor Relations Board decided that the em- 
ployees of the men’s busheling room of the store were an appropriate 
bargaining unit and certified as their representatives the C. I. O., with 
which the local union favored by most of these employees was affili- 
ated. The company representatives preferred to have a larger group 
included in this bargaining unit, and refused to deal with the certified 
representative of the union. In the meantime the company had ap- 
plied to the War Labor Board for permission to raise the wages of 
all its employees. The newly organized employee group were not 
excluded in the announcement of this step made over the store com- 
munication system and in the store paper, although willingness to ex- 
clude them, upon request by the union, had been expressed in apply- 
ing to the War Labor Board. Held, that the defendant was guilty of 
unfair labor practices under § 8 (1) and (5) of the Wagner Act, 49 
Stat. 452 (1935), 29 U. S. C. § 158, (1) by unilateral action in re- 
questing permission from the War Labor Board to raise wages and 
announcing to the employees that such a request had been made, with- 
out first negotiating with the proper representatives of the appropri- 
ate bargaining unit. May Department Store Company v. N. L. R. B., 
66 Sup. Ct. 203 (1945). 

The employer is today under a duty to bargain with no one else but 
the proper representative of the dominant union, N. L. R. B. v. Jones 
& Laughlin, 301 U. S. 1, 44, 57 Sup. Ct. 615, 628, 81 L. ed. 893, 916 
(1936); Va. Ry. Co. v. System Federation, 300 U. S. 515, 548-9, 57 
Sup. Ct. 592, 599-600, 81 L. ed. 789, 800 (1936), and individual 
negotiations for employment are frowned upon. J. J. Case v. 
N.L. R. B., 321 U. S. 332, 64 Sup. Ct. 576, 88 L. ed. 762 (1944). 
Attempts to undermine the prestige of the union by offering benefits 
without consulting the union representative is an unfair labor practice. 
N. L. R. B. v. Pilling & Son Co., 119 F. (2d) 32 (C. C. A. 3d, 
1941); Medo Photo Supply Corp. v. N. L. R. B., 321 U. S. 678, 64 
Sup. Ct. 830, 88 L. ed. 1107 (1944); Western Cartridge Co. v. 
N. L. R. B., 134 F. (2d) 240, 244 (C. C. A. 7th, 1943). 

The unfair labor practices involved in undermining unions by of- 
fering favors to employees have been analyzed in the law reviews. See 
Syme, New Trend in the Decisions of the National Labor Relations 
Board (1942) 16 Tempte L. Q. 292; Manoff and Schmiedigen, The 
Express Publishing Company Case (1943) 23 B. U. L. Rev. 447; 
(1941) 27 Va. L. Rev. 400; (1944) 58 Harv. L. Rev. 137. But 
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the present case is a development tending further towards union con- 
trol of all employer-employee relationships. 

It was said that the announcement by the management of the step 
taken was an integral part of the unfair practice in the present 
case. Conduct, though in part by speech, may amount to coercion, 
N.L. R. B. v. Power Co., 314 U. S. 469, 62 Sup. Ct. 344, 86 L. ed. 
348 (1941), which has been defined as the pressure put on one party 
by another, through use of its power and authority over the other, to 
induce the other to act in derogation of its right of self-organization. 
Texas & N. O. R. Co. v. Brotherhood of Railway & Steamship 
Clerks, 281 U. S. 548, 568, 50 Sup. Ct. 427, 433, 74 L. ed. 1034, 1045 
(1930). The employer is generally considered to be in such a domi- 
nant position in spite of recent trends. Words of an employer on the 
subject of labor unions are considered against the background of his 
known attitude on the subject, In Re Montgomery Ward, 64 
N. L. R. B. No. 80 (1945), which in the present case was apparently 
not hostile to unions generally. Where there is no evidence that the 
language of the employer is coercive of his employees, he should not 
be ordered to cease expressing his opinions on labor organizations. 
N. L. R. B. v. Ford, 114 F. (2d) 905 (C. C. A. 6th, 1940). In the 
case of one employer who pointed out that wages would be as good 
without a union as with one, the order of the Board that he cease in- 
terference with the employees’ freedom to organize was reversed. 
N. L. R. B. v. Am. Tube Bending Co., 134 F. (2d) 993 (C. C. A. 
2d, 1943). A prediction by the employer of disadvantages to indi- 
viduals in the event that a certain union contract should be signed, 
which prediction was incidentally disturbing to the union, was held 
not an unfair labor practice. N. L. R. B. v. Citizens-News Co., 134 
F. (2d) 962 (C. C. A. 9th, 1943). 

The present case is an extension of the field of subjects which the 
employer may not discuss. It was said that this would not have been 
an unfair practice without the publicity given to the employer’s re- 
quest of the War Labor Board. That request was not an offer, nor 
the first step in negotiation with the employees, but a preparation 
for bargaining. As no actual offer was made or could be made until 
permission came from the War Labor Board, it is difficult to see that 
this was in any way a bribe, cf. N. L. R. B. v. Pilling & Son, supra; 
Medo Photo Supply Corp. v. N. L. R. B., supra; and Western Car- 
tridge Co. v. N. L. R. B., supra; or that speaking of the request would 
undermine the union’s influence more than an outright statement that 
the employees would be better off without a union. See N. L. R. B. 
v. Am. Tube Bending Co., supra, and N. L. R. B. v. Citizens-News 
Co., supra. In a concurring opinion in the present case, Mr. Justice 
Rutledge said that since making the request was unobjectionable, 
the employer should be allowed to mention it to his employees. He 
also felt that the employer’s repeated refusal to bargain with the union 
did not require the addition of that announcement to be an unfair 
practice, for which alone an injunction could have been issued under 
§ 8 (5). 

In the instant case the violation of the Wagner Act complained of 
was not found to have been made in bad faith but in an attempt to 
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obtain a review of the certification of a bargaining agent by the Board. 
This should make a difference in the scope of the cease and desist 
order. See The Permissible Scope of Statutory Injunctions (1944) 
54 Yate L. J. 141. 

The Court held accordingly that the order should be limited to an 
order to restrain any of the types of unfair labor practices which the 
Board found the employer had committed, following the holding in 
N. L. R. B. v. Express Publishing Co., supra. .F.S 


SocraL Securiry Act—EXEMPTION OF EXCLUSIVELY Epuca- 
TIONAL AND CHARITABLE ORGANIZATIONS.—Petitioner contended that 
it was exempt from the application of the Social Security Act under 
§ 811 (b) (8), 49 Stat. 639 (1935), 42 U. S. C. $1011 (b) (8) 
which provides: “Service performed in the employ of a corporation, 
community chest, fund, or foundation, organized and operated exclu- 
sively for religious, charitable, . . . or educational purposes, . . . no 
part of the net earnings of which inures to the benefit of any private 
shareholder or individual.” (Emphasis supplied.) Petitioner is not 
organized for profit, declares no dividends, and has no shares of 
stock. Its purpose is to “prevent” and “fight” commercial frauds 
and swindles by informing and educating the public and business men 
and by cooperating with the law enforcement agencies of the gov- 
ernment. Held, that petitioner’s activities were “largely” actuated 
by a “commercial purpose” and therefore did not come within the 
orbit of the exemption as above noted. Better Business Bureau of 
Washington, D. C. v. United States, 66 Sup. Ct. 112 (1945). 

The United States Circuit Court of Appeals of the Ninth Circuit 
considered the criteria employed by the Better Business Bureau case, 
supra, as controlling when applying the exemption provisions of the 
Social Security Act to a hospital society whose purpose was to afford 
members the “best possible medical, hospital and surgical attention 
at the lowest possible cost.” The hospital admitted nonmembers and 
performed some “truly” charitable acts, but a differential in rates 
benefited members. In 1944, 67 percent of the fees were paid by 
nonmembers. Profits were utilized to better facilities and to lower 
rates to members. Held, that this was a “business adventure” which 
inured to the benefit of the members; therefore, the exemption pro- 
vision did not apply to exclude the hospital from the Act. United 
States v. La Societe Francaise de Bienfaisance Mutuelle, 152 F. (2d) 
243 (C. C. A. 9th, 1945). 

The first problem appears to be whether the court should liberally 
or strictly construe the exemption provision. Since the provision 
was taken almost verbatim from § 101 of the Internal Revenue Code, 
26 U. S. C. § 101 (1939), courts have employed the same rule of in- 
terpretation to cases arising under both exemption provisions, namely, 
liberal interpretation in order to encourage and foster those educa- 
tional, scientific, and charitable organizations which benefit the public. 
Social Security cases: Hassett v. Associated Hospital Service Corp., 
125 F. (2d) 611 (C. C. A. Ist, 1942), cert. den. 316 U. S. 672, 62 
Sup. Ct. 1043, 86 L. ed. 1747 (1942); Bohemian Gymnastic Ass’n 
Sokol v. Higgins, 147 F. (2d) 774 (C. C. A. 2d, 1945); Jones v. 
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Better Business Bureau of Oklahoma City, 123 F. (2d) 767 (C.C. A. 
10th, 1941); United States v. Proprietors of Social Law Library, 
102 F. (2d) 481 (C. C. A. Ist, 1939). Internal Revenue cases: 
Trindad v. Sagrada Orden de Predicadores, 263 U. S. 578, 44 Sup. 
Ct. 204, 68 L. ed. 458 (1924); Helvering v. Bliss, 293 U. S. 144, 
55 Sup. Ct. 17, 79 L. ed. 246 (1934); Faulkner v. Commissioner, 
112 F. (2d) 987 (C. C. A. Ist, 1940). It has been said that the 
object to be achieved by the Social Security Act requires strict in- 
terpretation of the exemption provision, because in order to benefit 
employees and to relieve unemployment, the Act should have the 
broadest application. The Internal Revenue exemption provision 
should be liberally interpreted to encourage those organizations which 
benefit the general public. Notes (1942) 26 Minn L. Rev. 763, 765; 
(1942) 55 Harv. L. Rev. 1055, 1056; (1945) 45 Cor. L. Rev. 789, 
n. 21. In the Better Business Bureau case the Court escaped the 
issue by stating that “it is unnecessary to decide that issue here”; 
statutes were not to be given “unusual or tortured meanings” and 
the instant case was clearly not within the scope of the exemption 
provision. 

Two tests are employed under the Act to ascertain whether the 
organization comes within the exemption. First, the group must be 
“organized and operated exclusively for religious, charitable . . . or 
educational purposes.” (Emphasis supplied.) In previous deci- 
sions the courts have not developed definite criteria in interpreting 
“exclusively” and have variously stretched its meaning. In the 
Better Business Bureau case the Court demarcated a stricter rule 
than has been applied in prior cases: “. . . the presence of a single 
non-educational purpose, if substantial in nature will destroy the 
exemption regardless of the number or importance of truly educa- 
tional purposes.” (Emphasis supplied.) The Court overruled Jones 
v. Better Business Bureau of Oklahoma City, supra, wherein the 
Court by liberal interpretation concluded that the organization which 
is admittedly like the Washington Bureau in the instant case, was 
“exclusively” devoted to educational purposes. 

The second test states that no “part of the net earnings” may 
“inure to the benefit of any private shareholder or individual.” In the 
Societe Francaise case the court pierced the haze of avowed chari- 
table purposes and stressed that a differential in rates and better 
facilities inured to the benefit of the members. Applying the Better 
Business Bureau test, the court considered that this benefit prevented 
application of the exemption to the hospital. 

In the Societe Francaise case the court distinguished United States 
v. Proprietors of Social Law Library, supra, on the ground that “the 
proprietors did not benefit at the expense of the outsiders.” The 
Social Law Library admitted to membership virtually anyone in 
‘Boston. Unquestionably lawyers received the “direct benefit” from 
the facilities; however, the court emphasized that the public derived 
a benefit, because such facilities promoted “better administration of 
the law.” It would seem that the distinction employed by the court 
is an expedient to obviate the application of a case which quite lib- 
erally stretches the exemption provision. 
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In the Better Business Bureau case, the Court considered what 
Congress intended to exclude from the exemption provision of the 
Society Security Act. Section 811 (b) (8) is taken almost ver- 
batim from § 101 (6) of the Internal Revenue Code, but § 101 (7) 
which deals with “business leagues, chambers of commerce . . .” was 
not transplanted in the Social Security Act. The Court considered 
this “unmistakable demarcation” controlling, because the petitioner 
“closely resembles” the business leagues excluded by Congress. 

It is submitted that the Better Business Bureau case and the Societe 
Francaise case may foreshadow a stricter interpretation of the ex- 
emption provision, because (1) a stringent standard was imposed on 
the interpretation of “exclusively”; (2) in each case the court pierced 
ostensible exemption features to ascertain the underlining animating 
purposes of the organizations; and (3) legislative history was con- 
sidered which suggests that the court may consider the different ob- 
jectives to be accomplished by the Social Security Act and the Inter- 
nal Revenue Code. A. B. K. 


TRADE REGULATION—SHERMAN ANTI-TRUstT AcT—Monopo_ty— 
REFUSAL TO DEAL By SOLE MANUFACTURER TO EXCLUDE COMPETI- 
TION OF DisTRIBUTOR AS BIDDER ON GOVERNMENT CoONTRACT.—Re- 
spondent, Klearflax Corporation, is the only manufacturer of linen 
rugs in America. These rugs have a number of unusual features 
and are classed as a distinct commodity. They are marketed through 
a system of jobbers and distributors, who purchase them from Klear- 
flax for resale. The distributors make the finished rugs from rolls 
of material furnished by Klearflax and receive a greater discount 
than do the jobbers. Klearflax was found to have prevented a dis- 
tributor, Floor Products, from filling orders, which had been ob- 
tained by underbidding Klearflax on a government contract. This 
was done in an attempt to keep the government business in the hands 
of the corporation. Upon acceptance by the government of Floor 
Products’ second successful bid, Klearflax reduced it from the posi- 
tion of distributor to jobber. It was admitted that Klearflax had 
a lawful monopoly in the manufacture of its rugs. Held, that Klear- 
flax used its lawful -monopoly to restrain competition in violation of 
Section 2 of the Sherman Act. 26 Stat. 209 (1890), 15 U. S. C. 
§ 2. United States v. Klearflax Linen Looms, Inc., 63 F. Supp. 32 
(D. Minn. 1945). 

One aspect of the instant case, which involves other complicating 
factors, deals with the right of an individual to refuse to deal in sit- 
uations where the seller has monopoly control. The monopoly con- 
cept, however, cannot be reduced to a single meaning. Monopoly 
may mean, most strictly, the power to fix prices by control of the 
supply or to regulate supply by setting prices. T. N. E. C., INvEsTI- 
GATION OF CONCENTRATION OF Economic Power, Monograph No. 
21, Competition and Monopoly in American Industry, p. 9. It may 
mean control of the entire supply of a single type of commodity by 
an individual or by several sellers. Jd. p. 10. The presence of an 
acceptable substitute, which depends partly on individual attitudes, 
will limit the extent of the monopoly power. Jd. pp. 9-10. The buyer 
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may be so attached to a certain brand that the seller will be in a posi- 
tion to exact a differential in the price of the article in competition 
with other brand names. Such a position involves an element of 
monopoly as does that of a holder of a patent, or other manufacturer 
whose goods are demanded regardless of price difference because of 
some real or imaginary superiority. T. N. E. C. Monograph No. 1, 
Price Behavior and Business Policy, pp. 54-56. There is also a mo- 
nopoly in the limiting of output by a number of sellers whereby an 
increase in prices is effected. T. N. E. C., Monograph No. 21, p. 10. 

Suits for violation of the Sherman Act based on charges of undue 
restraint of trade or monopolizing commonly involve powerful con- 
solidated combinations or loose associations. See Standard Oil Co. 
of N. J. v. United States, 221 U.S. 1, 31 Sup. Ct. 502, 55 L. ed. 619 
(1911); United States v. U. S. Steel, 251 U. S. 417, 40 Sup. Ct. 
293, 64 L. ed. 343 (1920); United States v. Socony-Vacuum Oil 
Co., 310 U. S. 150, 60 Sup. Ct. 811, 84 L. ed. 1129 (1940). Ina 
situation where refusal to deal by an individual might otherwise be 
legal, action by a group is per se a violation. Fashion Originators 
Guild of America v. F. T. C., 312 U. S. 457, 61 Sup. Ct. 703, 85 
L. ed. 949 (1941), Torts REsTATEMENT (Am. L. Inst. 1926) § 764. 
Such a violation of the Act was found in the pooling of information 
by a group of retail dealers which enabled the members to refuse to 
deal with the persons on a blacklist. Eastern States Retail Lumber 
Dealers Association v. United States, 234 U. S. 600, 34 Sup. Ct. 951, 
58 L. ed. 1490 (1914). A beneficial purpose does not justify an 
illegal combination, Sugar Institute v. United States, 297 U. S. 553, 
56 Sup. Ct. 629, 80 L. ed. 859 (1936) ; Fashion Originators Guild 
of America v. F. T. C., supra; but an intention to benefit trade by 
freeing it from illegal and unreasonable burdens, where successfully 
carried out by an association, should not be a restraint of trade. See 
comments of Learned Hand, J., in Fashion Originators Guild case, 
114 F. (2d) 80 (C. C. A. 2d, 1940), and Torts RestaTEMEnT § 765. 
On the subject of per se violation see Kirkpatrick, Commercial Boy- 
cotts as Per Se Violations of the Sherman Act (1942) 10 Geo. Wasu. 
L. Rev. 302, 387. 

An individual is allowed greater freedom in refusing to deal, per- 
haps because of the lesser tendency such individual action would or- 
dinarily have to restrain trade. A single corporation can refuse to 
deal without violating the Sherman Act unless such refusal is made 
as a part of the plan to monopolize. United States v. E. I. DuPont 
De Nemours & Co., 188 Fed. 127 (D. Del. 1911). Mere size and 
power of a corporation do not constitute a monopoly, United States 
v. International Harvester, 274 U. S. 693, 47 Sup. Ct. 748, 71 L. ed. 
1302 (1927), but fixing a price by a corporation having control of 
90% of the Nation’s supply of aluminum tended to drive competitors 
out of business and was monopolizing, United States v. Aluminum 
Co. of America, 148 F. (2d) 416 (C. C. A. 2d, 1945), while setting 
of a price which was, of itself, the end sought by a company utilizing 
less than 1% of the raw material available was not. Great A. and P. 
Tea Co. v. Cream of Wheat Co., 224 Fed. 566 (C. C. A. 2d, 1915). 
One may select his own customers in bona fide transactions, Robin- 
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son-Patman Act, 49 Stat. 1526 (1936), 15 U. S. C. $13, et seq.; 
but the extent of control held by a company will limit its freedom 
of choice because of results that such choice will have on the market 
and on other traders. Refusal by a packing company to sell to its 
distributors, unless they agreed to resell by the company’s price plan, 
tended to hinder competition and create monopoly. F.7T.C.v. Beech- 
Nut Packing Company, 257 U. S. 441, 42 Sup. Ct. 150, 66 L. ed. 
307 (1922). 

In the event that the buyer and seller are also competitors the re- 
straint on free trade from the standpoint of the consumer is greater. 
A distributor who sells the same finished product is in competition 
with the manufacturer. United States v. Aluminum Co. of America, 
supra. In the instant case, Floor Products was both in competition 
with the Klearflax corporation and in a bargaining relationship with 
it, giving the refusal to sell a double effect. While Klearflax’s 
monopoly was admittedly legal, the use of it in this manner was not. 
Cf. abuse of patent monopoly cases, Mercoid Corp. v. Mid-Continent 
Investment Co., 320 U. S. 661, 64 Sup. Ct. 268, 88 L. ed. 376 
(1944) ; Morton Salt Co. v. G. S. Suppiger Co., 314 U. S. 488, 62 
Sup. Ct. 402, 86 L. ed. 363 (1942); Ethyl Gasoline Corp. v. United 
States, 309 U. S. 436, 60 Sup. Ct. 618, 84 L. ed. 852 (1940). This 
monopoly was of the type created by the uniqueness of the product 
similar to differential trade-mark or trade name advantages. The 
development of good will in the present case resembles that of the 
Cream of Wheat Co. case, supra, as it developed through a lack of 
competitors rather than by more deliberate means, such as were used 
to build up the monopoly of the Eastman Company. See Eastman 
Kodak Co. of N. Y. v. Southern Photo Materials Co., 273 U.S. 359, 
47 Sup. Ct. 400, 71 L. ed. 684 (1927). The Cream of Wheat Prod- 
uct did have substitutes of different brands in the market which 
shielded the company from liability under the anti-trust act. The 
Klearflax product, too, was only one brand of rug. However, the 
unique features were more pronounced, and the type was made a 
special division within the rug industry, so that in this case there 
was no substitute readily available for the monopolized product. 
Floor Products’ demotion in the light of past actions of the Klearflax 
corporation, was individual discrimination by lowering Floor Prod- 
ucts’ status within the classes of purchasers, thereby making Floor 
Products unable to compete as it had before. Discrimination in price 
between purchasers of like grades where the effect substantially les- 
sens competition or tends to create a monopoly is in violation of the 
Robinson-Patman Act, supra. Klearflax was not required to sell to 
the competing distributor as was asked by the government with the 
view of increasing the effectiveness of the injunction. To make one 
sell against his will is violation of due process which was said to 
amount to confiscation of property in the Cream of Wheat case, supra, 
and it is, moreover, impractical to force a monopolist to deal when 
there is friction between the parties. (/nited States v. Bausch & 
Lomb, 321 U. S. 707, 64 Sup. Ct. 805, 88 L. ed. 1024 (1944). The 
court also pointed out that Floor Products should not be preferred 
over the other distributors by allowing it to buy as it should wish, 
especially in view of a shortage of supply. M. F. S. 
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VETERANS—SELECTIVE TRAINING AND Service Act or 1940 as 
AMENDED—PRINCIPLE OF ABSOLUTE PREFERENCE FOR VETERANS 
DenieD.—Defendants, veterans, assert that under subsection (b) (B) 
of Section 8 of the Selective Training and Service Act of 1940, as 
amended, 54 Stat. 885 (1940), 50 U. S. C. A. App. §§ 301, 308 
(1945), which provides that a veteran shall be restored to his “posi- 
tion or to a position of like seniority, status, and pay . . .” They are 
entitled to reemployment regardless of their seniority and even if it 
means discharging men with greater seniority. Held, that the Act 
upon proper interpretation confers no “super-seniority” status upon 
the veteran which would permit him to displace a non-veteran with 
greater seniority; that a veteran’s reemployment rights are governed 
by a seniority status based upon the length of his service added to his 
seniority status prior to entrance into military service. Olin Indus- 
tries, Inc. v. Barnett, 17 L. R. R. 756 (S. D. Ill. 1946). 

Plaintiff, veteran, reinstated by defendant, employer, contends that 
under Section 8, subsection (c) of the Act, which provides that a 
veteran “shall not be discharged from such position without cause 
within one year after such restoration,” he cannot be transferred or 
laid off from his job for one year, regardless of his seniority, unless 
the rights of another veteran of World War II are involved. Held, 
that the Act confers no absolute preference on veterans; that a vet- 
eran is subject to transfer, demotion or lay off in line of seniority 
just as any other worker. Droste v. Nash-Kelvinator Corp., 17 
L. R. R. 761 (E. D. Mich. 1946) ; Fishgold v. Sullivan Drydock and 
Repair Corp., 17 L. R. R. 942 (C. C. A. 2d, 1946), cert. granted, 
U.S. Sup. Ct., 14 Law Week 3350. 

The views contended for by the veterans in litigation are substan- 
tially those of the Director of Selective Service, that the seniority 
rights of non-veterans are not a factor which may influence the re- 
employment and retention rights of veterans. Memorandum No. 
190-A, May 20, 1944. To construe the Act in this manner would 
undermine the well established principle of seniority. Droste v. 
Nash-Kelvinator Corp., supra. The term seniority has a universally 
recognized meaning. Seniority is recognized as a right of employees, 
who have served longest, to a preference as respects continuance 
of employment. Brand v. Penn. R. R. Co., 22 F. Supp. 569 (E. D. 
Pa. 1938). The princple of seniority has long been the cornerstone 
of harmonious relations between employer and employee and today 
is generally accepted by both management and labor. Olin Industries, 
Inc. v. Barnett, supra. The Act itself recognizes the principle. In 
subsection 8 (c) it is provided that a person who is restored to his 
position “shall be considered as having been on furlough or leave 
of absence... (and) ... shall be so restored without loss of senior- 
ity.” Subsection 8 (b) imposes a duty on the employer to restore 
the veteran to his old position or “to a position of like seniority, 
status and pay....” Like seniority means the same seniority as be- 
fore, and it necessarily precludes any gain in seniority. Fishgold v. 
Sullivan Drydock and Repair Corp., supra. To construe subsection 
8 (c) of the Act in the manner contended for by the Director of Se- 
lective Service would be to disregard entirely the usual and well 
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settled definition of the word “discharge.” Droste v. Nash-Kelvin- 
ator Corp., supra. A “discharge”’ presumptively means that all con- 
tract relations between an employer and employee are at an end. 
Stit v. Locomotive Engineers’ Ass'n, 177 Mich. 207, 142 N. W. 1110 
(1913); Fishgold v. Sullivan Drydock and Repair Corp., supra. If 
“lay-off” is construed to mean the same thing as “discharge,” the 
veteran who was inducted at a time when he was temporarily laid-off 
would receive no protection under the Act. Droste v. Nash-Kelvin- 
ator Corp., supra. The prohibition against discharging a reinstated 
veteran without cause within one year was intended primarily to 
benefit veterans returning to an unorganized shop. In an organized 
shop, a union would not permit a member to be discharged without 
cause. Where a veteran returns to a union shop, however, this 
statutory protection is an important supplement to union protection. 
Fishgold v. Sullivan Drydock and Repair Corp., supra. The adop- 
tion of the interpretations of Section 8 of the Act as set forth by the 
Director of Selective Service in Memorandum No. 190-A would bring 
the Act into conflict with or constitute an amendment of the National 
Labor Relations Act. While the collective bargaining contracts be- 
tween employers and employees were in effect, it was the duty of the 
employers to live up to all its terms, including the provisions relat- 
ing to the seniority rights of the employees. There is no reason to 
believe that Congress intended to amend or repeal any part of the 
N. L. R. A. when it passed the Selective Service Act of 1940. Droste 
v. Nash-Kelvinator Corp., supra. Where an affirmative statute con- 
tains no expression of purpose to repeal a prior law, in the absence 
of an irreconcilable conflict, the cardinal rule is that repeals by im- 
plication are not favored. Posadas v. National City Bank, 296 U. S. 
497, 56 Sup. Ct. 349, 80 L. ed. 351 (1935); Droste v. Nash-Kel- 
vinator Corp., supra. Further, the Director of Selective Service has 
not been charged with the legal interpretation and enforcement of 
the reemployment provisions of the Act. The only function con- 
ferred upon the Director by the Act is found in subsection 8 (g) 
which directs him to establish a personnel division “to render aid in 
the replacement in their former positions of, or in securing positions 
for...” veterans. Therefore, the Director’s interpretation carries 
no legal insistence. Arbitration Decision, Re: Timken Bearing Co., 
16 L. R. R. 158; see Fishgold v. Sullivan Drydock and Repair Corp., 
supra. 

The original Act enacted in 1940, at a time when our Nation was 
still at peace, limited service to one year. Against that background 
it is not likely that a proposal would then have been accepted giving 
absolute industrial priority to young unmarried men over World War 
I veterans, and men in their thirties, forties and fifties with wives 
and dependent children. Fishgold v. Sullivan Drydock and Repair 
Corp., supra. 

The purpose of Section 8 of the Act was to minimize in so far as 
possible the sacrifices of one entering military service by assuring 
to him the return of his job and to the status quo ante with an ad- 
ditional accumulated seniority equal to his length of service. Olin 
Industries, Inc. v. Barnett, supra; Droste v. Nash-Kelvinator Corp., 
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supra. See Hall v. The Union Light, Heat and Power Co., 53 F. 
Supp. 817, 818 (E. D. Ky. 1944); Grasso v. Crowhurst, 58 F. Supp. 
857, 859 (D. N. J. 1945). A construction of the Act which would 
undermine the long established principle of seniority covered by labor 
contracts would create such an unrest and upheaval in industrial re- 
lations as would retard economic recovery and be of no lasting bene- 
fit to anyone, including the veteran. Such a construction of the Act 
cannot be squared with ordinary justice and fair play. Droste v. 
Nash-Kelvinator Corp., supra. An absolute employment preference 
for veterans is incompatible with organized labor’s interest in union 
and job security, with management’s interest in sound personnel 
practices which minimize dislocations, and with the general public 
interest in an orderly reconversion. Such a standard, moreover, seems 
to promise no compensating security even for the veteran. (1945) 
54 Yate L. J. 417. Selective Service’s construction of the Act would 
put the burden of reemploying veterans on those least able to carry 
it, namely, the individual worker, and not government or industry. 
“Selective Service would ‘rob Peter to pay Paul.’” Olin Industries, 
Inc. v. Barnett, supra. In the last analysis, the problem is economic. 
Responsibility for full employment must rest with Congress and in- 
dustry. General Omar N. Bradley epitomized the problem when he 
stated “Jobs cannot be found for veterans if they are not also found 
for other workers. Any attempt to provide full employment for one 
group at the expense of another would and should be destined for 
failure. Were such a solution forced on the nation, the only possible 
result would be cleavages and group struggles.” L. B. E 








